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THE action of congress at the present 
session with respect to silver, is still a 


matter of uncertainty. Until a vote is 
reached in both houses it will be diffi- 
cult to determine the prevailing senti- 


ment. When will a vote be reached? 
The mind tires in noting and memoriz- 
ing all the various measures introduced 
and referred to committees having for 
their common object the cessation of sil- 
ver purchases. Outside of congress, 
chambers of commerce, commercial 
bodies, newspapers and interested indi- 
viduals on the one hand call for the im- 
mediate repeal of the law, while on the 
other hand, from certain sections of the 
country, comes the demand for an in- 
creased use of silver by free coinage. 
But why the exasperating delay in leg- 
islative halls? Why cannot the subject 
which, from every indication, calls for 
immediate action, receive prompt con- 
sideration? 

In the House, progress has been made 
to the extent of a favorable report (8 to 
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3) by the committee on banking and 
currency, of the Andrew bill, amending 
the banking law and stopping silver 
purchases. The provisions of this bill 
were stated in a previous JouRNAL. The 
bill as reported has been modified in a 
few particulars. The section authoriz- 
ing national banks to increase their cir- 
culation to the par value of the bond de- 
posits is retained without change. The 
second section authorizing the reduction 
of bond deposits, has been stricken out, 
and the third section has been amended 
by fixing the bank tax at one-half of 
one per cent. per year, instead of wiping 
it out altogether. 

The silver repealing section proposes 
the repeal of the first section of the 
Sherman act of 1890, leaving in force 
the other sections, which guarantee the 
integrity of the treasury notes issucd 
under the law. 

A new section has been added, on 
motion of Mr. Cate, authorizing the 
secretary of the treasury to coin the bul- 
lion now in the treasury so far as neces- 
sary to provide for the redemption of 
the treasury notes and to coin the re- 
mainder ‘‘for the uses of the treasury 
as speedily as the demands upon the 
treasury may render practicable the pay- 
ment out of the treasury of such stand- 
ard silver dollars.” 

The new section will cover into the 
treasury some $30,000,000 arising from 
the difference between the bullion and 
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coinage value of the silver, but the ex- 
isting notes will still be guaranteed by 
the credit of the government and pay- 
able in gold or silver coin, 

When will the House come to a vote 
upon this measure? In the senate, Mr. 
McPherson, of New Jersey, has offered, 
and spoken in favor of, a resolution au- 
thorizing the secretary of the treasury 
to suspend, until further orders, the pur- 
chase of silver bullion, and Mr. Aldrich, 
of Rhode Island, has submitted a sub- 
stitute td the effect that bonds may be 
sold to purchase gold to maintain par- 
ity; that silver purchases may be sus- 
pended at the discretion of the president, 
and that, failing an international agree- 
ment by January, 1894, the purchases 
shall cease forthwith. Later, Mr. Sher- 
man, from the finance committee, has 
reported a bill to suspend silver pur- 
chases after January 1, 1894, and to al- 
low national banks to issue circulating 
notes to the full value of bonds depus- 
ited, which was placed on the calendar. 

We hope to be able soon to report the 
vote of both Senate and House upon 
these measures. 


On another page Mr. Gilbert Elliott 
submits a statement of the new law of 
New York state, imposing certain re- 
quirements upon foreign corporations 
doing business in the state after the rst 
of January, and states the effect and 
object of the law. This enactment is of 
considerable importance to all foreign 
corporations other than ‘‘monied”’ in- 
stitutions, who do business in the state, 
for neglect to comply with the require- 
ment of the statute will deprive them of 
the right to do business in the state, or 
to sue in its courts. Many of our bank- 


er readers may be stockholders, or 
otherwise interested, in foreign corpora- 
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tions doing New York business; hence 
the importance of bringing the subject 
to their notice. The law requires, as 
preliminary to the issue of a certificate 
of authorization, that every foreign cor- 
poration shall file in the office of the sec- 
retary of state a sworn copy of its char- 
ter or certificate of incorporation, a 
statement, under its corporate seal, of 
the business to be done, and a place 
within the state which is to be its prin- 
cipal place of business. Also, that it 
must designate a person upon whom 
process against the corporation may be 
served within thestate. The fees of the 
secretary of stateare $11. The expense 
of preparing papers in conformity to the 
law and having them properly filed, is 
extra. 


THE facts disclosed in a recent suit in 
New York city,* present a question of 
considerable interest and importance to 
banks. The customer of a bank being 
in temporary financial difficulty, made 
an arrangement with his creditor by 
which he gave him a series of notes 
payable monthly at his bank, and stipu- 
lated that if any one of the notes should 
not be paid, the creditor might enter up 
judgment against him at once. Four 
of the notes were successively paid by 
the bank. The fifth, by reason of an 
error of the paying teller, was refused 
payment, although there were funds 
on deposit to meet it. The error was 
acknowledged by the bank, and written 
regret and explanation made in writing 
the next day, but the creditor had al- 
ready entered up judgment, and the 
sheriff had seized the business of the 
bank’s customer, possession of which he 
held for three weeks. If the note had 
been paid by the bank, judgment could 


* Brooke v. Tradesmen’s Nat. Bank. 
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not have been entered, nor the place 
seized. The customer claimed that his 
business was ruined, which he asserted 
was caused by the negligence of the 
bank, 

He did not bring a suit against the 
bank, in his own name, but assigned his 
claim to the receiver of the property, 
who instituted proceedings for the re- 
covery of $50,000 damages from the 
bank. The case came before Judge 
Beach, of the supreme court, on a mo- 
tion by the bank to dismiss the com- 
plaint on the ground that the claim for 
damages had been transferred to a re- 
ceiver; that the complaint charged tort 
or wrongdoing against the bank, and 
hence was not properly assignable. The 
contention on the other side was that the 
action was for damages for breach of 
contract, and that the bank was respon- 
sible for all resultant or contingent 
damages. 

Judge Beach dismissed the complaint 
and allowed the plaintiff to take an ex- 
ception, and appeal to the general term. 
As reported, the Judge did not seem 
disposed to acquiesce in the claim that 
the bank could be held responsible for 
the damages said to have been sus- 
tained. 

Apart from the question of assignment 
of the claim as affecting the right of re- 
covery, the responsibility of a bank to 
its customer for refusing to pay his 
note made payable at the banking house 
when there are sufficient funds on depos- 
it, is a matter worthy of investiga- 
tion. 

Upon this subject of payment of notes 
of customers made payable at the bank 
—alas for the non-uniformity of our 
laws governing business dealings—there 
are no less than four shades of judicial 
opinion prevailing in different jurisdic- 
tions to which the banker, according to 


locality, must look for guidance. They 
are, in brief: 


1. The note is equivalent to a check; inferentially, 
the bank must pay. 


2. The bank may pay; uncertain as to “must.” 
3. The bank is under no obligation to pay. 


4. The bank has no right to pay without express 
orders. 


In New York, rule number 1 seems to 
prevail. In /ndig v. National City Bank,t 
a note payable at a bank was said to be 
‘*equivalent to a check drawn by the 
maker upon the bank where the note 
was made payable. The bank owed a 
duty to its customer to pay it on presen- 
tation, if in funds.” In Thatcher v. 
Bank of the State of New York, the duty 
of a bank to pay its depositor’s notes, 
and its liability for negligence in failing 
to do so when there are fundson de- 
posit, seerms to be conceded; but in that 
case, the duty of the bank was not made 
out: an acceptance was made payable at 
a bank by one not a depositor, who, on 
the day of maturity, left with the paying 
teller, funds to pay the draft, which was 
not done. There was a receiving teller, 
whose tunction it was to receive all de- 
posits, and the deposit not coming 
through him, the relation of customer 
was held not created, and the paying 
teller, in receiving the money to meet 
the acceptance, was held to have acted 
as the agent of the acceptor and not of 
the bank. 

This is sufficient to show the duty of 
a bank in New York to pay its custom- 
er’s note, equally as his check; and the 
decision by a higher court of the case 
which has now arisen may prove of 
great importance, as determining when 
and for how much and to whom a bank is 
liable, where it erroneously refuses pay- 
ment of a customer’s note. In the cases 
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as to checks, the damage claimed has 
generally been for injury to credit, by 
reason of wrongful refusal. The cases 
on this subject are collected in 5 BANnK- 
ING LAw JouRNAL, 402. In the case 
now presented to the court, the damage 
attendant upon the refusal of payment 
is of a different character—the alleged 
ruin of a business. How far, if at all, 
the bank can be held liable for this, re- 
mains to be seen. Paying tellers, at all 
events, should be on the alert as to the 
duties imposed upon banks in the pay- 
ment of notes, that their institutions 
may not be involved in legal difficulties. 

A further question involved in the 
case we mention which is of interest, 
and upon which depends the right of an 
assignee to bring the action for damages, 
is the nature of the action, tort or con- 
tract. Upon this, much light can be ob- 
tained from the collection of cases in 
volume five, referred to. 


THE federal statute against over-certi- 
fications by national banks is made the 
subject of an interesting decision by the 
supreme court of the United States, ren- 
dered at the fall term, 1892. Although 
certification without funds on deposit is 
a violation of law, the principle an- 
nounced in analagous cases is adhered 
to, that the only consequence is to lay 
the bank open to proceedings by the 
government for forfeiture of charter. 
The transaction between the parties is 
not invalidated, and the violation of the 
law cannot be taken advantage of by the 
debtor, to escape payment of his in- 
debtedness, or to recover from the bank, 
security which he has pledged against a 
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debt thus created. In the case before 
the court, negotiable bonds, owned by 
a customer of a firm of brokers, were 
pledged by the latter with a national 
bank, and the bank held and applied 
the bonds upon an indebtedness of the 
brokers arising from over-certification 
and payment of their checks. The real 
owner sought to recover them from the 
bank, contending that the contract of 
certification was void, because unlawful, 
and the bank could not hold them for 
an indebtedness so created. The court 
upholds the bank’s right to the bonds. 

The federal legislation against over- 
certification grew out of the practice of 
banks in the city of New York in certi- 
fying the checks of stockbrokers, with- 
out funds on deposit, in order to enable 
the brokers to pay for and obtain deliv- 
ery of purchased stocks, with the security 
of which the broker immediately made 
the loan good. The practice, carried on 
for along series of years, was attended 
with but little risk, and created a tem- 
porary credit currency, su to speak, 
without which the vast dealings in stocks 
could not have been carried on. The 
federal legislation was regarded by 
many as an unwarrantable interference 
with legitimate banking operations and 
in fact proved a dead letter, for the 
same accommodations were thereafter 
extended to brokers in the form of a 
simple loan, if not by the same method 
of certifying their checks. Now that the 
Stock Exchange clearing- house has made 
its successful debut, the necessity for 
bank accommodations of this character, 
has been largely obviated, for stocks 
bought can now be set-off against stocks 
sold, and a separate money payment for 
each is unnecessary. 


pt) 








NOTICES BY BANKS. 


NOTICES BY BANKS UNDER THE NEW LEGACY AND 
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TANCE TAX LAW. 


ECTION 9 of chapter 399 of the 

Laws of 1892, being the new legacy 

and inheritance tax law which went into 

effect on May 1st, 1892, imposes the 

following duties upon banks and others 

holding securities or assets of a dece- 
dent: 

“No safe-deposit company, bank or other institu- 
tion, person or persons hwlding securities or assets of 
a decedent, shall deliver or transfer the same to the 
executors, administrators or legal representatives of 
said decedent, unless notice of the t:me and place of 
such intended transfer be served upon the county 
treasurer or comptroller at least five days prior to 
the said transfer. And it shall be lawful for the said 
county treasurer or comptroller, personally or by 
representative, to examine said securities or assets at 
the time of such delivery or transfer. Failure to 
serve such notice or to allow such examination shall 
render said safe-deposit company, trust company, 
bank or other institution, person or persons, liable to 
the payment of the tax due upon said securities or 
assets, in pursuance of che provisions of this act.”’ 

Under this provision, a bank or other 
institution or person, having in custody 
bonds, stocks or other securities of a 
decedent on special deposit, lodged as 
collateral, or otherwise, must give the 
required notice; but question has been 
made whether the requirement extends 
to bank balances, so that in case of the 
death of every depositor in either acom- 
mercial or savings bank, five days’ no- 
tice must invariably be given to the 
county treasurer, or the comptroller of 
the city of New York, before payment 
over of the money. 

The superintendent of the banking 
department, in response to an inquiry 
from a city savings institution has given 
itas his opinion that ‘‘a deposit ina 
savings bank to the credit of a deceased 
depositor is an asset within the meaning 
of such section and the same should not 


be transferred to the representatives of 


the deceased until the required notice is 
given to the county treasurer or the 
comptroller.” To the same effect is the 
opinion of a prominent bank counsel in 
New York city. 

On the other hand, the comptroller of 
the city of New York does not construe 
the law as applying to bank balances, 
but only to the delivery of stocks, bonds 
and the like belonging to decedents and 
held for safe keeping by safe-deposit 
companies or by banks acting as such. 

It is stated by bank officers that it 
will be a serious inconvenience if bank 
balances are to be held within the mean- 
ing of the law, and this delay inter- 
posed in every case of a deceased de- 
positor. The inconvenience to a public 
official, such as the comptroller of the 
city, is also shown in an amusing way 
by the following statement of the presi- 
dent of a large city savings institution: 

“When the new legacy and inheritance law was 
passed, the comptroller of the city immediately noti- 
fied me that he would require five days’ notice before 
we paid any accounts to executors or administrators. 
I very cheerfully obeyed the orders of the guardian 
of the city treasury and I showered notices on him for 
all sorts of estates from five cents up. The inevitable 
consequence was that his honor notified me that he 
didn’t care about any more notices, and that I could 
use my own judgment about sending them.” 

The opinion of the JouRNAL has been 
asked concerning the correct construc- 
tion of this law. Letus examine it. It 
provides for notice by corporations 
and persons ‘‘ holding securities or as- 
sets of a decedent” before the latter 
shall ‘‘ deliver or transfer’ the same to 


the decedent’s representatives, and for 
examination by comptroller or treasurer 
of ‘‘said securities or assets at the time 
of such delivery or transfer.” 
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Are banks, who owe to decedents bal- 
ances on general account, intended to be 
embraced in this provision, and required 
to give the notice and permit the exam- 
ination provided for? So far as ‘‘exam- 
ination” is concerned, presumably toas- 
certain character and value, the provis- 
ion cannot be intended for bank bal- 
ances. They require no examination 
to determine their character and value. 
A mere notification of amount would be 
all-sufficient. The object of the law in 
requiring notice, however, would exist, 
it would seem, with equal reason in the 
case of funds on general deposit, as in 
the case of specially deposited securities 
or valuables. 

But when we consider the nature of a 
bank balance, and look closely at the 
language of the provision in question, 
it becomes very doubtful whether this 
class of asset can be said to be included 
within the meaning of the law. 

The bank is a debtor to its depositor 
for funds on general deposit. The bal- 
ance of account constitutes a debt by 
bank to depositor A debt, it is true, 
is an asset, but is it an asset 
held by the bank? The law, it will 
be noticed, imposes the requirement 
of notice upon those only who hold *‘ se- 
curities or assets’ of a decedent. With 
respect to ‘‘securities,’”’ such as bonds 
or stocks, or ‘‘ assets” such as jewelry 
or other valuables, the bank, while not 
having title, holds possession. In these 
cases it ‘* holds securities or assets of a 
decedent,” But in the case of a mere 
debt, a mere obligation to pay, where 
the bank has in its possession nothing 
tangible belonging to the depositor—the 
funds on deposit being its own, and not 
his property—can it be said to hold the 
asset within the meaning of the law? If 
it had been intended to include debts 
due the decedent in the requirement as 
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to notice, would not proper descriptive 
words, such as ‘‘ owing” or ‘‘indebted” 
have been used, and the sentence ex- 
tended so as to read: ‘‘No bank or 
person holding securities or assets of a 
decedent, or indebted to him, shall,” 
etc. ? 

In further support of the view that 
debts to decedents were not intended to 
be comprehended in the requirement as 
to notice, is the language prohibiting 
transfer without notice. The provision 
is that, no bank or person ‘‘ holding se- 
curities or assets of a decedent, shall 
deliver or transfer the same” unless notice 
is given, etc. ‘‘Deliver” or ‘‘transfer” 
as applicable to securities and tangible 
assets, are proper terms; but can hardly 
be used to properly describe the satis- 
faction of debts by debtors. The ap- 
propriate words for the discharge of 
debts would be ‘‘ pay,” or ‘‘satisfy.”’ 
In the absence, therefore, of a require- 
ment that no bank indebted to a dece- 
dent on general account, shall ‘‘ pay”’ 
the amount unless notice is given, can 
it be said that a prohibition to ‘‘ deliver 
or transfer” ‘‘securities or assets ”’ be- 
fore notice properly describes, or was 
intended so to do, the act of paying over 
bank balances, for which the bank was 
indebted to its depositor ? 

Furthermore, as the act extends to 
all persons, if it is to be construed as 
covering debts due a decedent, it will 
require a notice, not only from banks 
indebted upon general account, but 
from every individual or corporation in 
the state who is indebted for any 
amount toa decedent. When we reflect 
that the weekly obituary record in the 
city of New York and throughout the 
state, rolls up into the thousands, and 
that in probably the large majority of 
instances, every decedent leaves behind 
him several debtors in varying amounts, 
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both small and large, who, under the 
act, construed as applying to persons 
indebted, would all be required to give 
notice, or be personally subject to pay- 
ment of the tax, it is not easy to com- 
placently accept the conclusion that the 
legislature ever intended to embrace 
persons or corporations ‘‘indebted”’ to 
a deceased among those ‘holding se- 
curities or assets of a decedent.” 


Without more specific descriptive 
words, therefore, we are inclined to the 
view that debtors, including banks as 
debtors for bank balances, are not em- 
braced within the provisions of law re- 
quiring notice and permitting examina- 
tion before delivery or transfer to the 
decedent’s representatives of his securi- 
ties or assets which they hold. 


ALONZO B. HEPBURN. 





(Biographical Series, No, 3@.) 


LONZO BARTON HEPBURN was 

born at Colton, New York, July 

24, 1846, and was forty-six years old 

just four days prior to his appointment 
as Comptroller of the Currency. 

Mr. Hepburn fitted for college at St. 
Lawrence Academy, Potsdam, N. Y., 
and Falley Seminary, Fulton, N. Y., 
and entered the Middlebury College, 
Marlborough, Vt., in the class of 1871, 
which institution he left in his sophomore 
year, owing tosickness. He afterwards 
became Professor of Mathematics in St. 
Lawrence Academy, and was Principal 
of the Ogdensburg Educational Institute 
in the year 1870. He was soon after ad- 
mitted to the bar and commenced the 
practice of law at Colton. 

His first public office was that of 
School Commissioner of the second dis- 
trict of St. Lawrence County, which 
position he held for three years and a 
half, resigning to take his seat in the 
New York Assembly the first of January, 
1875. He represented his district in 


the legislature for five successive years, 
during which period he served on the 


committee on Railroads, Insurance, 
Judiciary, Ways and Means, and other 
important committees, devoting his at- 
tention to commercial and financial in- 
terests, canals, railroads and insurance. 
As chairman of the Insurance Committee 
he introduced, among other important 
measures, and secured the passage of 
the law making life-insurance policies 
non-forfeitable after the payment of 
three annual premiums, and requiring 
the companies upon application to issue 
paid-up insurance to an amount which 
the surrender value of the policy would 
purchase at regular rates. He was 
Chairman of the Railroad Investigation 
Committee, raised at the instance of the 
Chamber of Commerce of the city of 
New York, Board of Trade, Transport- 
ation and other commercial bodies of 
the state; took over 6,000 pages of tes- 
timony, and reported to the legislature 
several important measures which be- 
came laws; among them the act creating 
the present Railroad Commission, an act 
regulating the use of proxies, and an 
act defining and regulating annual re- 
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ports, compelling a continuous balance 
sheet. Prior to this act, the railroad 
reports had been a source of confusion 
rather than of information to an inves- 
tigator. 

In April, 1880, he was appointed by 
Governor Cornell, Superintendent of the 
Banking Department of the State of 
New York, a position which he held 
something over three years and until 
succeeded by Willis S. Paine, under 
Gov. Cleveiand’s administration. 

In 1883, he was appointed receiver, 
and wound up the affairs of the Conti- 
nental Life Insurance Company of the 
city of New York. 

In June, 1889, he was appointed Na- 
tional Bank Examiner tor the cities of 
New York and Brooklyn, by Comptroller 
Lacey and the late Secretary Windom, 
from which position he was promoted 
by President Harrison July 27, 1892, to 
be Comptroller of the Currency. 

In the early part of the month of Jan- 
uary, 1890, a party of schemers pur- 
chased the control of the Sixth National 
Bank, one of our strongest uptown 
banks, paying a large premium per share 
for it. The same parties in interest, or 
their friends, had previously bought a 
controlling interest in the Lenox Hill 
Bank, and the Equitable Bank. The 
checks of the Lenox Hill Bank were re- 
deemed through the Sixth National Bank 
at the clearing house; those of the 
Equitable were made through the Wes- 
tern National Bank. To reimburse the 
ring for the payment of so large a sum 
for the controlling interest of the Sixth 
National Bank, immediately upon hav- 
ing elected themselves as directors, they 
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commenced to make loans to themselves 
on various questionable securities, and 
also to sell the good assets of the Sixth 
National: The cashier, Mr. Colston, 
connected with the bank for more than 
a quarter of a century, becoming alarmed 
at the questionable transfers, notified 
the clearing house, and at this juncture, 
Mr. Hepburn, who was then National 
Bank Examiner, was called in. By his 
prompt action in obtaining partial resti- 
tution from these bank wreckers, a 
large amount of money was saved for 
the bank, and the bank was allowed to 
resume business as soon as the compli- 
cations arising from the abstraction of 
its securities had been adjusted. The 
principal conspirators were sent to 
State’s prison. Mr. Hepburn’s previous 
connection with the banking department 
of this state, and his broad knowledge 
of the affairs of the various banks, and 
their clearing house agents at that time, 
served to doubly justify the wisdom cf 
his appointment as National Bank Ex- 
aminer for the city of New York. His 
administration of this office was charac- 
teristic of the man, and it is conceded 
by all who know, that his examinations 
were the most thorough ever made by 
any examiner in New York city. 

The financial centers, which are more 
or less affected by good banking in 
New York, are to be congratulated upon 
having one so thorough and efficient in 
control of the very important bureau at 


Washington. 

Mr. Hepburn is a man of broad mind 
and great executive ability, and is emi- 
nently qualified in every respect to fill 
the position which he has been called 
upon to occupy. 
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LITERATURE OF INTEREST TO BANKERS. 


THE TAXATION OF CAPITAL, 


Prices for the use of capital, that is, interest. 
can rise only through increase of demand, or 
decrease of supply. A tax on the capital ina 
particular state cannot, of course, increase the 
demand. But, owing to the mobility of capital, 
it may decrease the local supply. _In this case, 
the greater part of the tax would be shifted to 
the lenders in that state. It must be noted, 
however, that even assuming perfect mobility 
of capital, it will be impossible to shift all the 
tax. If an insignificant locality imposed a 
mortgage tax upon the lender, a slight migra- 
tion of capital would suffice to raise the rate of 
interest so as to shift the tax upon the borrower. 
But if a large state or group of states taxed 
mortgages, there would be a double difficulty in 
raising the rate of interest sufficiently to shift 
the entire tax. The taxed area would be so en- 
larged that a very great migration of capital 
would be necessary and the untaxed area out- 
side would be so contracted that this migrating 
capital could not find profitable employment at 
the old rate of interest. For these reasons, the 
migration would not be sufficient to shift the 
entiretax. That this is instinctively recognized 
is shown by the fact that despite their air of 
jaunty indifference, money lenders offer a furi- 
ous opposition to any law that levies a mortgage 
tax upon the lender rather than the borrower. 

Shifting and Incidence of Taxation, by E. A. 
Ross, in ‘‘ Annals of the American Academy.” 
January. 


SILVER AS A MONEY STANDARD, 


The one undeniable fact that three-fourths of 
the nations of the world now use, and always 
must use, silver as a sole standard, is alone suf- 
ficient to determine that its use as a precious 
metal can never be discontinued; and that con- 
sequently some permanent standard of value 
between silver and gold must ultimately be re- 
established. ™ . - There always 
have been, and always must be, two standards. 
It only remains to readjust their relative value. 

The Silver Question from the International 
Standpoint, by Henry S. Brooks, in ‘‘The Over- 
and Monthly,” January. 


THE APPRECIATION OF GOLD, 


The root evilof the present monetary situa- 
tion is the continued appreciation of gold, de- 
pressing as it does the enterprise of the in- 
dustrial class, the great borrowers, without 
really improving the position of the compara- 
tively inactive class, the lenders of capital. 

The International Monetary Conference, by 
Prof. H. S. Foxwell, in ‘ The Contemporary 
Review.” December. 


TO MAINTAIN GOLD PAYMENTS, 


For the last five years, at least, no great rail- 
road or corporation loan has been floated in 
this market or in Europe of which the principal 
and interest were not payable expressly in *‘gold 
coin.” I have before me a circular of a bank- 
ing house which deals only in first-class securi- 
ties, offering for sale twelve different kinds of 
bonds. All but one of these are said to be 
expressly payable in gold. and one of them 
professes to be secured by leases of real estate 
in western cities, the rent of which is payable 
in ‘‘grains of pure, unalloyed gold,” 

In fact, the testimony of all the bankers and 
brokers I know who deal in such securities, is 
that a bond not payable in its terms in gold, 
stands no chance of success. 

The same thing is true, in a measure, though 
not universally, of loans on bonds and mort- 
gages of real estate in this city by American 
capitalists and financial institutions. It re- 
quires only an extension of the principle upon 
which the many millions of dollars of the loans 
I mention have been made, and its application 
by common consent to all mercantile and bank- 
ing transactions, to render the maintenance of 
gold payments entirely independent of legisla- 
tion. 

A Great Demand for Gold, by Matthew Mar- 
shall, in *“* Boston Herald.” January gth. 


THE SILVER PROBLEM. 


As to the question of the proper ratio between 
gold and silver, says the ‘‘Colorado Sun,” what 
is needed is the restriction of the money value 
of silver, and the test of that value is its pur- 
chasing power. 


The New Orleans ‘‘ Picayune” says that it is 
only in times of general peace that silver as mon- 
ey can be dispensed with. No country has any- 
thing like enough actual coin toconduct its busi- 
ness. The commerce of the world is paid for by 
exchanging products as far as possible, and is 
carried on largely by credits. In the case ofa 
great war, all credit is impaired, confidence is 
destroyed, and the payment of debts is demand- 
ed in coin. Then it will be impossible to main- 
tain a gold standard, because the stock of gold 
will be too small. Silver is necessary. 


In a recent speech in Denver, Senator Stewart 
said: 

‘* The device to settle this matter by interna- 
tional agreement is a fraud, and I denounce it 
assuch. The position taken by the congress 
shows this, and the United States is put before 
that congress as in favor of monometallism. 

This country is in a condition to legislate for 
itself, and if the democratic party retains the 
gold king on his throne for the next four years, 
the people’s party will annihilate both of them:” 
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ECTION 15 of Chapter 687 of the 
Laws of the State of New York, 
enacted May 18, 1892, provides that no 


foreign stock corporation, other than. 


monied corporations, shall do business 
within this state after December 31st, 
1892, without having first procured from 
our secretary of state a certificate that 
it has complied with all the requirements 
of the law to authorize it to do business 
in this state, and that the business of 
the corporation to be carried on in this 
state is such as may be lawfully carried 
on by acorporation incorporated under 
the laws of this state. And further, 
that no foreign corporation doing busi- 
ness in this state without such certificate 
shall maintain any action in this state 
upon any contract made by it in this 
state until it shall have procured such 
certificate. 

Section 16 provides for the filing of 
the proofs and designations necessary 
to obtain the certificate. Section 3 of 
the same act defines a ‘‘monied” corpor- 
ation as one formed under or subject to, 
the banking or insurance laws. 

The effect of this law is to prevent 
foreign corporations, other than bank- 
ing and insurance companies, from 
maintaining suits in this state upon ob- 
ligations growing out of dealings or 
transactions had within this state, until 
such corporations comply with the re- 
quirements of this law. The object of 
the law seems to be to give to residents 
of this state the remedies of their own 


courts against foreign corporations with 
which they have dealings here, and to 
make it obligatory upon foreign cor- 
porations to subject themselves to the 
jurisdiction of the courts of this state if 
they wish to avail themselves of the 
remedies of those courts. 

The question has been raised that this 
law is intended to apply only to those 
foreign corporations which have branch 
stores, factories or places of business 
within this state, The language of the 
statute is that no foreign stock corpora- 
tions ‘‘shall do business in this state,” 
without having procured the certificate, 
etc. Under a strict construction of the 
statute a foreign corporation selling 
merchandise in this state by agents or 
salesmen or otherwise, could not main- 
tain in the courts of this state an action 
arising out of the transactions thus car- 
ried on, without a certificate. It wasso 
held under a somewhat similar law in 
Texas. 

Thus far, there has been no judicial 
construction of the new law in this 
state. Until the courts decide other- 
wise, if they ever should, it seems that 
a foreign stock corporation selling goods 
Or wares in this state, could not main- 
tain in the courts here, an action forthe 
price of the same or for any cause grow- 
ing out of the transaction unless it had 
first procured a certificate_authorizing it 
to do business in this state. 

; GILBERT ELLiorr. 
206 Broadway, N. Y. 














BANK CREDITS. 53 


BANK CREDITS. 


By James G. Cannon, Vice-President Fourth National Bank, New York. The first portion of this address 
appeared in the last JOURNAL. It discussed the importance of a careful system of investigating the credit of 
borrowers and makers of commercial paper; and the basis upon which credits should be extended by banks. 
The various circumstances affecting the borrower’s standing and responsibility, necessary to be investigated | 
were stated, and last among them, the borrower’s present financial condition, which, it was urged, should be 
gathered from a statement over his signature, giving in detail his assets and liabilities. The address contin- 
ues with a consideration of the various matters in detail which should be embodied in such a statement. The 
notes appended to the concluding portion of the address are editorial. 


Let us now proceed to take up and analyze in 
the order given the information called for by 
this statement, considering first, the assets. 
The first item toappear under this head is‘‘cash,” 
which of course needs no explanation, as it is 
money on hand, or deposited in bank, 


BILLS RECEIVABLE, 


The character of this asset is governed by the 
customs of settling in the trade. In many lines 
of business all the best customers pay cash and 
buy only on open account, and the bills receiva- 
ble on hand are generally from long-winded 
patrons, being notes received instead of cash in 
settlement of maturing bills—virtually extended 
credits—and we should know what portion, 
if any, is overdue. Bills receivable in such 
trades, if put on the market, should not sell at 
a better rate than single-name paper, but where 
the general custom is to give notes in settle- 
ment of all merchandise transactions, bills re- 
ceivable, of course, are a much better class of 
paper than single-name. Many very small 
notes offered for discount as bills receivable 
may indicate a needy condition. In some in- 
vestigations of houses floating paper of this 
kind, I have found that they had the reputation 
of making special efforts to secure settlements 
from all their customers by notes, no matter 
how small the bills, in order to use them at their 
bank or in open market. 

The business methods observed throughout 
the trade also have a large influence upon the 
value ot this asset. Some lines of business are 
handled on good business principles and some 
on bad business principles. In some lines, as the 
jewelry trade, for instance, credits appear to be 
loose and notes are given largely in settlement 
of bills. I understand also that it is customary 
with small jewelers to meet their notes pretty 
much as they please, and I am informed that, 
as a general thing, they are in the habit of 
getting extensions and making partial pay- 
ments. The piano business of late years has 
been conducted on a similar basis, as the man- 
ufacturers and dealers, because of extreme com- 
petition, have been obliged to make a great 
portion of their sales on monthly payments. 
Had | the time, I might mention many other 
trades where the same conditions prevail.* 


*Forty years ago, nearly all jobbing business was 
so conducted.—ED. 


ACCOUNTS RECEIVABLE, 


A merchant's ability in judging of credits, 
and his strength of character in enforcing his 
own convictions will largely measure the value 
of this asset in his statement. With a capable 
credit man and an efficient collector, it is a good 
asset. If a large portion of his assets consist 
LEGITIMATELY of this item, the merchant is jus- 
tified in borrowing upon his single-name paper. 
If this item in his statement is larger than the 
customs of the trade warrant, compared with 
the amount of business the firm is doing, it will 
indicate lax credits or poor collections. If a 
concern has the reputation of being liberal in 
credits, here will be found their weak point. 

I have in mind a house in the West witha 
large capital. When investigated, it was found 
that this concern had a million dollars trusted 
out in one section of the country in which they 
had unlimited faith, and had poor crops or bad 
conditions prevailed throughout that locality 
they would have become seriously embarrassed, 
The condition of the country where the firm 
does the bulk of its business should also have 
an influence on the character of their outstand- 
ings. I was told by a large western jobbing 
house, which did an immense business through- 
out the United States, that if they lost the whole 
of their outstandings in any one state, they 
would still be able to meet their liabilities with- 
out trouble. 

If this item needs deeper investigation, by 
taking the reference book of a good mercantile 
agency and comparing the ratings of the par- 
ties from whom the indebtedness is due, and 
learning the amount of their liabilities to the 
concern, you can soon tell the value of this as- 
set. If, for example, a firm is rated from $20,- 
000 to $40,000, is in good credit, and it was 
found that they owed cver $5,000 to the house 
under investigation, in a majority of cases this 
would be an indication that the account was 
carried, as no good merchant nowadays will 
permit one concern to be indebted to him, ex- 
cept perhaps for a few days, in excess of 25 or 
30 per cent. of its capital. 


MERCHANDISE, 


This is the most likely item for the gathering 
of dead wood. Old stock is the easiest thing in 
the world to accumulate. Merchandise is a 
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quick asset at the current market price only in 
those lines of trade in which the articles them- 
selves are generally used as collateral, such as 
stocks and bonds, grain, cotton, bullion, etc. 
Therefore, of the concerns that come before us 
for our consideration in the granting of credit, 
few of them have stocks of merchandise that 
can be turned into cash in twenty-four hours 
The easy negotiable value of a stock of mer- 
chandise depends upon its character. Inthe 
staple lines, like groceries, a stock consisting 
largely of sugar, coffee, tea, rice, provisions, 
etc., can be converted into cash upon very short 
notice at a slight concession, say 5 per cent. 
from the current market quotations.t| Wood, 
iron, leather, raw silk and rubber belong to the 
same class, and where merchandise consists ot 
such assets, we can take them in the statement 
very close to the par value. Such stocks of 
merchandise, however, as woolens, lumber, 
hardware, glass, carpets, boots and _ shoes, 
cigars, manufactured tobacco, and dry goods 
(embracing muslins, calicos, linens, dress goods 
and the principal assets of a dry goods jobbing 
house), we mustestimate at a less percentage to 
the inventory value than the other articles re- 
ferred to.t But these are all good staple assets 
if the stocks are kept clean and handled with 
ordinary intelligence. They cannot be turned 
into cash in twenty-four hours, but can be dis- 
posed of in a short time at some sacrifice from 
the ruling trade prices. 

In other lines of business the merchandise is 
of avery fluctuating value. The manufacturing 
clothing business, while abstractly considered a 
very staple line, is one where, as we all know, 
the realizable value of a stock of goods depends 
altogether upon how the merchant handles it. 
Old stock left over from previous seasons is, to 
all intents and purposes, worthless as a banka- 
ble asset; even new goods are often undesira- 
ble, as I have known of whole stocks made up 
injudiciously which were unsalable except ata 
great sacrifice. The fancy clothing business 
has within a few years assumed large propor- 
tions. The profits in this line are large, but the 
risks ina great measure are correspondingly 
heavy. Such items as smoking jackets, bath 
robes, fancy vests, blazers, all kinds of summer 
outing goods, etc. are salable only as they hap- 
pen to strike the eye. If, when considering 
statements in this line of trade, we will fora 
moment take our eyes from the dollar mark ap- 
pearing against such items, and in imagination 
fix them upon the actual stock of goods, made 
up to catch the fancy of the summer girl or the 
changing fads of the season, we will closely 
scrutinize this item before estimating its value 
as collateral for the loaning of our money.§ 

There are many other fancy lines, and it is 
well for us to remember the effect that fashions 
have upon the success or failure of many of 
the firms who are applicants for credit. Last 





+ That is, if it consistsof unbroken packages.—EbD. 


¢ An experienced credit man says: “I have not 
found it prudent to estimate such stock at over fifty 
per cent. of inventory, when they are broken up.” 


§ Same as last comment. 50 per cent. at most. 
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season many cloak houses had to sacrifice some 
of the stock on account of the rage for fur- 
trimmed cloaks. They did not discover the 
drift of fashion until they had considerable of 
their stocks made up. 

The silk trade has always been affected 
largely by the fashions, and if the edicts come 
from Paris that the ladies are not going to trim 
their hats with ribbons, the silk men in this par- 
ticular line are confronted with dull trade, and 
their profits disappear. A little more than a 
year ago we saw just such a condition and the 
strongest men shut down their mills. This 
year it is just the reverse; ribbons and silks are 
again fashionable in Europe and this country, 
and silk mills all over the world are running to 
their full capacity. Within the last four months 
there has been an advance of about twenty-five 
per cent. in the price of raw material, and one 
of the leading silk men cf New York assured 
me this was due to no speculative manipula- 
tions, but only to the increased demand for 
silks, combined with a short crop. 

Tobacco is another product where the value is 
measurable by the expert knowledge, and we 
might almost say, the business instincts with 
which the goods are selected. No two lots or 
crops are alike. In the fur trade a warm winter 
may deprive your fur merchant of his season's 
profits. 

The liquidating value of ‘‘Accounts Receiva- 
ble” and ‘‘Merchandise,” in a statement in case 
of failure is very hard to determine, but one of 
the best informed men on this subject, Mr, D. 

_ T. Mallet, of New Haven, Conn., has furnished 
me with the following table, which, from my 
own experience, I should judge to be about 
right: $§ 

Acc’ts Receivable. Mdse. 
PerCt. Per Ct. 


NO. caciccckesnnettinnnaininneess 72 80 
er iientreewmne 67 70 
boots and Shoes. . 65 
Furniture...... oweneee 68 
Dnt sctndnceestesdncioseen ‘ 95 





These figures are based on the liquidating 
value, per dollar, for claimed assets where cor- 
rectly rendered, and would show the probable 
amount which would be secured under proper 
management, The depreciation is the difter- 
ence between what the owner thinks he is worth 
and the amount at which his paper would be 
acceptable to the bank. 


MACHINERY AND FIXTURES, 


Machinery and fixtures, as we all know, are 
not a bankable asset upon which to base credit, 
If this item appears for any considerable amount 
in a statement, we should find out whether it is 
the custom to charge off each year a certain 





§§ These figures, according to the experience of a 
gentleman who has seen fifty years of business life, 
are all too high by ten to twenty per cent. They do 
not take into account the costs of sales. Rents, insur- 
anc salaries, etc., must be paid until the goods are 
sO) 
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amount from this item, and whether repairs 
and ordinary additions for a slight increase in 
business are charged to expense account or 
added from time to time to that account. Some 
time since, a large concern was refused credit 
who made an excellent statement, but put in 
their plant at a very high figure, and upon care- 
tul investigation it was found that nothing was 

harged off from year to year, and additions 
{rom time to time for increased capacity were 
added always to plant account; but this state of 
affairs can only be ascertained by yearly state- 
ment. 

REAL ESTATE. 

Real estate I do not regard as an easily real- 
izable asset except according to special circum- 
stances of location and adaptability to use.| I 
heard of a large establishment in the Baring 
panic, with a capital running up into the mil- 
lions, whose real estate was the bed-rock of 
their capital, it being well located and salable. 
This firm, however, at one time was ina bad 
condition, and had it not been for their strong 
friends, would have been forced to the wall; 
but they succeeded in making a loan on their 
real estate which tided them over, and this is 
about the only way real estate can be regarded 
as a bankable asset. 

If we have a definite knowledge of the char- 
acter of this item in a statement, and can put 
an estimate on its value, we should, of course, 
take it into account; but as an asset, on general 
principles, with which to meet maturing obliga- 
tions, I do not think it can be taken into gen- 
eral consideration. * 


Having considered the assets of the statement 
before us, let us now turn our attention to the 
liabilities, and the first to appear is— 


BILLS PAYABLE FOR MERCHANDISE, 


Before considering this item, it would be well 
to find out whether it is the custom in that spe- 
cial line of trade to settle merchandise bills by 
note; if not, what are the special reasons for it 
inthis case? Liabilities for merchandise have 
some flexibility as to their maturities, as it is 
customary in most any line of business to have 
some leniency towards customers, and it is not 
a difficult or extraordinary thing to get some 
indulgence in the payment of merchandise bills, 
if necessary, especially in the retail trade ; but 
very few jobbers can continue to allow their 
bills to run over maturity and still maintain a 
good credit from the sources of their supply. 


BILLS PAYABLE TO BANKs, 


It is very important to know if any portion of 
this liability is to banks in which the firm has 


| Productive real estate, unencumbered, is a good 
asset for 4% its value, as rated on the income which 
may be derived from it. 


{ True; for at most it only secures u/timate pay- 
ment. 


an account, or whether the item represents 
notes sold on the open market. At his own 
bank, a merchant sometimes expects renewals 
and the continuation of his discounts, but from 
the public he is liable at any time to be de- 
prived of his accommodation in case of panics 
or even an ordinarily tight money market, 
For this reason many houses prefer to sell their 
own paper in the open market, and keep their 
banks open for accommodations when they are 
unable to secure outsidecredit. Ifitisa case of 
buying paper and not a credit toa customer of 
a bank, it is important to know where the bank 
accounts are kept, and if their banks grant them 
continuous lines of discount throughout the 
whole year. Accommodations of this kind 
partake of the nature of capital furnished by 
banks. This practice, in my opinion, is not in 
accord with good banking principles, as it is 
mutually detrimental in its results to the bank 
and to the customer, for a bank is not organ- 
ized for the purpose of furnishing fixed capilal 
to any firm or corporation. 


OPEN ACCOUNTS, 


Open accounts need no special comment. 
They are merchandise liabilities, with more or 
less flexibility in the time of payment, accord- 
ing to the position of the firm and the custom of 
the trade. It is, however, a good idea, when 
practicable, to find out to whom the general 
liabilities are principally due, in order that one 
may know what kind of creditors the firm has 
to lean upon.* In making a careful investiga- 
tion of a house that is not strong, this is a point 
of great importance. We should know whose 
hands they are in besides our own and what 
facilities they have besides those accorded by 
us. 


LOANS OR DEPOSITS, 


If they are items of any consequence, the 
particulars should be inquired into closely; 
whether it is money of friends, family estate 
funds, deposits of employes, etc., and under 
what conditions of payment itis held. These 
items you can depend upon pretty surely as 
being preferred in case of failure. 


MORTGAGES OR LIENS, 


Mortgages or liens on real estate should be 
included in liabilities. Many concerns make up 
their statements showing the equity in real es- 
tate only in their assets, with probably merely 
a memorandum of the mortgages. This is al- 
ways for the purpose of making a better show- 
ing; but the more pleasing effect to the eye 
should not be allowed to carry the impression 
into the mind, Although it is customary to as- 
sume that the real estate in the assets will offset 
the mortgages or liens on it and while this is 
true to a certain extent, mortgages are liabili- 


* If a borrower has to “lean on” his creditors, is it 
not unsafe to extend him credit? 
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ties, and when they become due, if the sale of 
real estate does not satisfy them, they remain a 
claim upon the general assets. A circumstance 
occurs to me bearing upon this point. A large 
concern in one of our western cities (the indi- 
vidual partners of which bore the reputation in 
the trade of being heavily interested in real es- 
tate), occupied a very handsome and expensive 
business block, and in a statement which they 
made to one of the mercantile agencies an item 
of real estate appeared for about $300,000. 
Upon investigation it was found to be only an 
equity in their store property which was built 
upon leased ground and heavily mortgaged. 

Another liability that should be shown in 
every statement is the amount of bills receiva- 
ble outstanding, that have been negotiated with 
the indorsement or guaranty of the firm. While 
the custom of merchants generally is to mark 
such notes off, ceasing to regard them either as 
liabilities or assets, and so making up their 
statements, I think that conservative business 
methods should call for this item among the 
liabilities of a mercantile house just as much as 
with a national bank, The comptroller of the 
currency demands them among the liabilities of 
a national bank in calling for his statements. 
The business community, however, has not 
reached this high standard, and we must con- 
tent ourselves with obtaining the information 
furnished in connection with the statement. It 
is a vital point, however, and should never be 
left out of our calculations under any circum- 
stances. We should also know something 
about the names and amounts of the paper used 
in this way, whether the firm is itself interested 
in any of the houses whose notes they discount 
as bills receivable. I have in mind a big con- 
cern that kept several bank accounts in New 
York, getting large lines of accommodation on 
their bills receivable, where a careful investiga- 
tion showed that the greater part of these bills 
receivable were houses virtually carried by 
them who were not in general credit through 
the trade because of their known dependence 
upon this house and one other. 

This completes the list of liabilities, which 
should be deducted from the total amount of 
assets to show the net worth of a concern. I 
also desire to bring to your attention some other 
important features of a statement. 

I think it is always of value to have over a 
firm’s signature the composition of the concern, 
giving the names of all the general partners and 
special partners, with the amounts of special 
capital and the time to run. I have seen special 
partnership connections that looked suspicious, 
where the special partner has been formerly in- 
terested in the firm as a general partner, and 
there seemed no reason for his changing his in- 
terest from a general to a special partnership, 
except to limit his liability, Information regard- 
ing the financial affairs of the different partners 
is valuable in cases where the principal means 
rest with their individual worth outside of the 
business. We frequently come across firms 
whose credit rating is obtained on account of 
the outside wealth of some one partner when 
the capital in the business is small. It is also 
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important to know whether the outside means 
of partners are in their own names and at the 
risk of the business, or whether they consist of 
property in their wives’ names. Accommoda- 
tion indorsements are growing less frequent, 
and I think they are looked upon with less favor 
by merchants and bankers, and for that reason 
it is very important that we should satisfy our- 
selves with direct and positive information that 
the party to whom we give credit is not engaged 
in any such practice. Both merchants and 
bankers are inclined to give more liberal credits 
direct than they willon accommodation security, 
making it easy for any firm in reasonable cir- 
cumstances to get along without this method of 
procuring credit. 

When we are questioning a firm about them- 
selves, we should always enquire in how many 
different enterprises they or their partners are 
engaged. One of the most frequent causes of 
disaster in business is the attempt to do too 
much, and to do toomany things at the same 
time is a still more aggravated form of the same 
evil. We none of us have to go far from home 
for plenty of such instances. 

The American people, as a rule, have a dis- 
position to spread themselves. A gentleman 
recently made application to open an account 
in a New York bank. The information on this 
party disclosed the fact that he was engaged in 
business in eight different places, in seven diff- 
erent combinations of business and with thirteen 
separate concerns, dealing in all of the follow- 
ing: Lumber, hardware, building material, 
general store, dry goods, groceries, grain, feed, 
seeds, steam, elevator, and mining and whole- 
sale coal. This instance speaks for itself. 

The insurance carried on both merchandise 
and real estate and the volume of business done, 
are other important questions we should not 
leave out of our catechism. The volume of 
business transacted, the capital employed and 
average time of credit granted, are the three 
factors whose proportion to each other would 
show whether a statement is well balanced or 
not. For instance, a large business on moder- 
ate capital, with long terms of credit, make it 
necessary for a concern to Owe a good deal of 
money, and we should not be surprised at large 
liabilities. A small business on short time, 
with a liberal capital for conducting it, should 
make a statement with very small liabilities. 

Another very important point is the regular 
times for balancing books, and how often proofs 
are taken. I can call numerous instances of 
failures directly attributable to thiscause. One 
special circumstance comes to my mind where 
the failing firm had not balanced their books 
for four or five years, and never really knew 
where they stood. This question should be in- 
cluded among the few asked our most high- 
toned applicants for credit, for this is a sin of 
high estate as well as low, as I know by actual 
observation. 

Other very important items, and vital ones, 
are expenses of conducting business and the 
annual withdrawals of the partners. One firm 
that came under my notice submitted a state- 
ment showing withdrawals by the partners of 
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nearly $100,000, with business expenses within 
a few thousand dollars of the same amount. It 
would be a remarkable business that could 
stand for any length of time a drain like this. 
One of our leading mercantile agencies made 
some special investigations in the matter of 
business expenses for me with the following re- 
sult: Eleven concerns, not more than two in 
any one line of business; doing an annual trade 
of $109,000,000, showed expenses of $6,925 000. 
or an average of 8% percent. The percentage 
in the different lines of trade, were as follows:+ 








Per cent. 
Jobbing hardware, one house............ ecccccces 88 
SOWGIT. GD BR ic: 0006 sesecseccocsccee 15 
Steam pumps, one house.. covcce 15 
Railroad supplies and machinery, one house..... 10 
Groceries (no liquor), two houses: 
SS Pei avcescescedaccece 6 
CP Sidcccenttesesieces 6% 
Groceries (with liquor), one house...............- 8 
Dry Goods, jobbing, two houses: 
One with annual business of $40,000,000........++- 5's 
vg ” ” a ee 6% 
Commission dry goods, one house with annual 
business Of $10,000,000......... PPTTTTITTTTT TTT TT 1h 
Commission Woolens, one house 244 


I also had the same statistics made up from 
statements made direct from ten leading houses 
in representative lines of business, with the fol- 
lowing results: 


lannual business.. edeecececacaueveen $12,693,000 
l expenses........ Manerkebibenedeoetee 





Q00,000 
Percentage of expenses to annual business, a 
small fraction over 7 per cent. 


rhis distribution was as follows: 


Retail dry goods, two houses, one 


OBB. cccccocccecconee 16./ 
Wholesale groceries, two houses, one in New 
WEE) <cncnsaqeunesesassensudeus obesuegeségesgedeen 


3. 

one inthe West 5 
Wholesale hardware, one house........... 
Wholesale clothing, two houses, one.............. 
One (reputed close-fisted and economical people 
Wholesale tobacco, two houses, one. 


— 





Manufacturing cigars, one house 


It will thus be seen that the matter of annual 
expense on amount of sales is a very important 
item, and should be carefully looked after as it 
is likely to sap the resources of a firm before 
one realizes it. Another important question is 
what disposition is made of bad and doubtful 
iccounts each year. The answer will draw out 
your customer's characteristics in handling this 
side of his business. Find out, if, possible, 
what proportion, if any, of accounts and bills 
receivable are past due, extended or renewed. 
The shape in which a statement is made up, I 


+The expenses of a business, including the private 
expenses of partners, necessarily vary in proportion 
to quickness of sales. Where goods are turned over 
only twice a year, the per cent. of profits is greater, as 
also that ofexpenses. A gross expense of over two 
per cent. on commission sales, and five per cent. on 
thers, should make full investigation necessary. 


think, is one of the best indications to be had 
from an outside view of the business methods 
in the office ot your applicant for credit. 

Some statements come to hand clean, compre- 
hensive and clear as day, others so mixed up and 
befogged that you feel that you know less about 
the maker’s condition after you have examined 
his statement than you did before it was re- 
ceived. You may know less about his condition 
but you know more about his characteristics. 
The books of a merchant are his guide, and if 
a transcript from his books fails toshow you his 
position, it will also fail to show him, 

I believe the effect of making statements to 
banks will produce better business methods 
among the firms who make such periodical re- 
ports of their condition. Their desire to make 
a good showing at the round up, will spur them 
on to better efforts in pushing their business 
and hold them back from venturesome opera- 
tions that might extend their affairs beyond 
that which they know their bankers would like 
to see. From my own personal experience I 
know that many officers of national banks are 
restrained from doing many things which they 
would have no hesitancy in doing if they did 
not have over them all the time the fear of the 
bank examiner stepping into their office to look 
into their affairs; consequently, by asking for 
statements,the banks produce a better condition 
of mercantile credit, to say nothing of protect- 
ing themselves to a large extent from loss. 

In asking for statements a banker sometimes 
comes across a man who will not answer all of 
the questions propounded, but he will give a 
statement which to the banker’s mind is entirely 
satisfactory, Sometime since I had occasion 
to ask a gentleman, who resides in the state of 
Pennsylvania, not far from Philadelphia, for a 
statement of the condition of his affairs, and I 
received a reply which I read to you: 


*“ Gentlemen:—Answering your question in lump, 
will say that 1 am worth $100,000 over and above my 
liabilities. Amat my business ten hours per day, six 
days in the week, drink no rum, play nocards, gamble 
in no stocks, am trying to make some money and think 
I am succeeding, all of which I trust will be satisfac. 
tory to you.’’§ 


I need not say that from the character of this 
gentleman, which I had looked up in other di- 
rections, I was entirely satisfied upon the re- 
ceipt of such a statement from him in regard to 
the condition of his affairs. 

Of course, the making of statements and in- 
vestigation of credit applies to all borrowers 
from the banks, not only their own customers, 
but also to all paper purchased by the banks. 

The commercial paper business enters largely 
into the calculation of our large New York 
banks. There are seasons of the year when the 
regular demand from customers is so moderate 
that the large surplus held by the banks cannot 
be properly invested, and at such times, as a 


tStatements of round amounts of various assets and 
liabilities should be distrusted. 


§ A very common reply, and shows the difficulty of 
getting a detailed statement. 
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rule, call loans in Wall street are placed very 
low, and time loans yield but very little. It is 
then that a thorough knowledge of commercial 
paper becomes very valuable, and it is a well- 
known fact that the most successful banks in 
New York have achieved great prosperity by 
reason of intelligent purchases of commercial 
paper. They aim to make these purchases fit 
closely into their maturities, and arrange at all 
times, if possible, to have a few of them extend 
beyond a four menths’ limit, making a selection 
of four months’ purchases so as to have equal 
amounts for the various months within that 
space of time. The custom of issuing single- 
name paper has grown largely within the last 
ten years, and although it was adversely criti- 
cised in former days, it has proven to be a 
profitable source of investment for our banks, 
The first requisite, however, in purchasing 
single-name paper, is a systematic mode of 
procedure in the investigation of each name 
before buying as outlined in what I have al- 
ready said on this subject, The assistance of 
the broker who handles commercial paper is a 
necessary and valuable aid to the purchasing 
bank,—but no institution should rely entirely 
on the word of a note broker as to the value of 
paper,—for the bank should make a careful in- 
vestigation on its own account, and ascertain 
through its own agents the strength or weakness 
of every name, Yet Iam told thatfully three- 
fourths of the paper sold in New York to-day is 
purchased upon the simple recommendation of 
the note broker.$$ 

It would seem from this, that business is done 
in such a haphazard way by many of our most 
substantial institutions that a discussion of 
‘* Bank Credits” is most opportune and should 
receive the careful consideration of us all. 

Years ago, when it was the fashion to criti- 
cise single-name paper, it was assumed that 
raising money in this way was a kiting oper- 
ation. Many things have brought about a 
change in public opinion, and to-day, two-thirds 
of all the paper purchased by our New York 
banks, it is fair to say, is single name. Single- 
name paper makes no pretence to be anything 
else but what it appears, a simple promise to 
pay, based on a statement of facts which every 
intelligent banker should try to obtain for him- 
self. Experience has taught that this simple 
‘*promise to pay” is much preferable to so- 
called ‘*double-name” paper, which frequently 
includes elements of great accommodation for 
both maker and indorser, and therefore cannot 
be probed to the bottom. Genuine double-name 
paper consisting of bills receivable given for an 
actual sale of goods is, ot course, a very satis- 
factory form of investment, but there are few 





§§This is astounding, when we reflect upon it. It 
shows that, at present, statements of condition are not 

enerally furnished by makers of commercial paper, 
| sale through note-brokers. In the last JoURNAL 
we questioned, how such statements are to be ob- 
tained; but we are informed by the writer of this 
article that no paper is purchased by his bank without 
a full Se statement, and that fully 95 per 
cent. of firms marketing their paper,cheerfully respond 
when called upon therefor. 
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trades, nowadays, in which transactions are ar- 
ranged so as to require settlement by notes. 
The trades that have introduced this system of 
settlement by notes, and have retained it, are 
largely the tobacco trade, jewelry trade, cigar 
trade, rubber trade, and trades which deal in 
staple products. 

As stated before, a great bulk of business is 
done on open accounts, and the successful mer- 
chant in our day has nothing to show on his 
books but an open account which is dated ahead 
some sixty or ninety days from date ot purchase 
with the additional term of four months time 
given for settlement. This very fact of long- 
time makes it obligatory upon all classes of 
merchants, especially commission merchants 
and manufacturers, to issue their own paper, 
and to discount their purchases with its pro- 
ceeds. This system puts in more compact form 
the notes which come upon the market, and 
simplifies very much the manner of doing busi- 
ness. If for each transaction the merchant gave 
his note, which he now discounts, there would 
be no uniformity in price of such note, and it 
would be handled in all possible directions and 
at all possible prices. With the present facil- 
ities, uhe merchant in New York obtains his 
money at the market rate, and discounts his 
purchases with the mill in the East or with com- 
mission merchants in New York at whatever 
rate can be agreed upon, and the obligation by 
which he has secured this money is held by the 
large New York banks and throughout the 
country. I speak positively when I state that 
the experience of the last six years in one of the 
prominent note broker’s offices in New York in- 
dicates total sales of more than $200,c00,000, 
and that the losses on that entire amount of 
sales to all the banks who have purchased have 
been infinitesimally small, which proves that 
the proper investigation and close watching of 
credits makes the purchasing of commercial 
paper one of the most profitable parts of our 
business, 

A calculation made by the firm in question 
showed about the following results: $250,000.000 
invested in paper at the average rate of 5 per 
cent, per annum, and all paper running about 
four months, equals about one and two-thirds 
per cent. on the total amount, or a profit, in 
round figures, of $4,000,000. Deduct from this 
$4,000,000 the actual losses which were experi- 
enced by the banks during that period, in round 
figures, say, $500,000 of this particular paper, 
and it will show a net result of $3,500,000 gained 
during this space of six years’ time on the in- 
vestment of $250,000,000, or, in other words, 
one brokerage firm has sold in six years, $250,- 
000,000 of paper; the paper has averaged four 
months; the rate sold at averaged 5 per cent. 
The result has been that the banks purchasing 
this paper have received $4,000,000 of discount. 
The losses have been $500,000, the net return 
to the banks therefor $3,500,000. The average 
holdings of the banks at any one time on the 
above calculation have been $13,100,000, and 
the return to the banks the sixth part of $3,- 
500,000 per annum on an average investment of 
$13,100,000, 
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In buying commercial paper, an element en- 
ters into your purchases which does not exist in 
loaning money to the bank’s customers. In the 
latter case, you have, as I have stated, your ac- 
count to gauge his accommodation by, but in 
buying paper on the open market you are 
obliged more than ever to gauge the line of 
paper which you will purchase of any concern 
by the position the borrower occupies and his 
claims to credit of which I have spoken. You 
will also be called upon to consider the question 
whether the borrower is entitled toa monetary 
credit in the open market, Ofcourse, in buying 
all commercial paper, one of the great beauties 
of the system is that we expect to be paid when 
due, without being called upon to renew the 
notes. If through ease of money a small con- 
cern should place its paper upon the market and 
procure a monetary credit, in a tight money 
market such a concern would not be able to get 
money to meet its notes; consequently we must 
always bear in mind this question in regard to 
buying paper, and houses should never put out 
paper unless they can do it all the time.|| People 
in trade do not like concerns to be discounting 
when money is easy on account of being able 
to borrow the money in open market, and then 
when money is tight, stop discounting, some- 
times pay cash and at others give notes. Hence, 


‘Is this reasoning good? In an easy money market, 
the small house sells its paper and cashes its bills. 
When it cannot so raise money, it lets its billsrun. A 
bank should never buy the single name a of any 
house, however high 1n repute, except the house uses 
the cash to cash its own bills. 


a banker should not foster, but should frown 
upon the habit of small houses, who are not en- 
titled to moneyed credit, of putting their paper 
on the market. 

There are few very large or reputable concerns 
doing business to day without borrowing; and I 
am unable to recall more than one or two in- 
stances of a firm or company of any prominence 
which does not borrow directly; or use its credit 
in some other way. There may possibly be a 
few concerns in the country whose surplus is so 
large that they find it unnecessary to use their 
credit, but such cases are rareexceptions. Ina 
conversation recently with the representatives 
of two of the largest dry-goods houses in New 
York, regarding their immense output of paper, 
a friend of mine was told in both instances that 
they could not afford to withdraw their names 
from the street, even though the money obtained 
through this source was lying idle in the bank. 
It is now a prevalent idea among merchants 
that a concern which does not place its paper in 
the open market or use the facility of its bank is 
not in first-class credit. It almost seems, some- 
times, as it a firm’s credit were based on the 
amount of paper it is able to realize on, instead 
of its assets or liabilities. If a house that has been 
in the habit of putting out considerable paper 
suddenly ceases to use its credit in this 
way, there is immediately a rumor that their 
credit must have been impaired or business 
curtailed. New methods are constantly being 
introduced into mercantile trades which affect 
the banking interest, and in the buying of paper 
and the granting of credits our motto should be: 
‘* Eternal vigilance.” 
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CURRENT LEGAL DECISIONS. 





pais department embraces all the newly decided cases of importance to bankers, bank counsel and bank di 
rectors. The experiences theydisclose are likewise worthy the careful attention and study of the merchant, 
the depositor, and the bank student seeking advancement. Furtherinformation regarding any case published 


herein, will be furnished on application. 


EFFECT ON SECURITY, OF UNLAWFUL CERTIFICATION BY NaA- 
TIONAL BANK. 


Supreme Court of the United States, November 28, 1892. 


THompson ef al v. St. NICHOLAS NATIONAL BANK. 


The consequence to a national bank who certifies a 
check without funds on deposit, in violation of the 
federal statute is limited to the penalty therein pre- 
scribed—forfeiture of its charter. A contract under 
which bonds are pledged as security for a debt aris- 
ing from over-certification, isnot thereby invalidated; 
but the debt and security is enforceable by the bank. 


In error to the court of appeals of the 
state of New York. Affirmed. 

Lewis Sanders, for plaintiffs in error. 
Wm. Allen Butler and John A. Taylor, 
for defendant in error. 


ACTION TO RECOVER SECURITY PLEDGED 
WITH NATIONAL BANK. 

Mr. Justice BLATCHFORD delivered the 
opinion of the court. 

This is an action brought by John B. 
Thompson, in the supreme court of the 
state of New York, against the Saint 
Nicholas National Bank of New York, a 
national banking association. The com- 
plaint alleged that on the 18th of April, 
1874, the plaintiff was the owner of 73 
mortgage bonds, of $1,000 each, of the 
Jefferson, Madison & Indianapolis Rail- 
road Company, and 20 mortgage bonds 
of $1,000 each, of the Indianapolis, 
Bloomington & Western Railroad Com- 
pany, of the value of $150,000; that on 
or about that date the defendant be- 
came wrongfully and illegally possessed 


of the bonds; plaintiff demanded from 
the defendant the possession of them, 
but the defendant refused to deliver up 
any portion thereof. 

The answer of the defendant set up 
that at the time named in the complaint, 
and for a long time before, Capron & 
Merriam, bankers and brokers in the 
city of New York, were customers of, 
and regular depositors with, the defend 
ant, and kept a large account in its 
bank; that it was the custom of Capron 
& Merriam to procure call loans, ad 
vances, and discounts from the defend 
ant, for the benefit of themselves and 
also of their customers, and they pledged 
to the defendant, as collateral security 
for such loans, advances, and discounts, 
various bonds, stocks and commercial 
paper, under an agreement on their 
part that in case they should be at any 
time indebted to the defendant for 
money lent or paid to them, or for their 
use, in any sum, the defendant might 
then sell, in its discretion, at the bro- 
kers’ board, public auction, or private 
sale, without advertising and without 
notice, any and all collateral securities 
and property held by the defendant for 
securing the payment of such debt, and 
apply the proceeds to that object; that 
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the bonds specified in the complaint 
were a part of the securities so pledged 
by Capron & Merriam to the defendant; 
that the defendant, at the time of such 
transactions, did not have any knowl- 
edge in respect to any person interested 
in such loans or in said securities, ex- 
cept Capron & Merriam, and the latter 
having failed to pay such loans on 
proper demand, the defendant proceeded 
to sell and dispose of said securities, 
pursuant to such agreement, and gave 
to Capron & Merriam credit for the net 
proceeds thereof; and that there still re- 
mained due to the defendant, on ac- 
count of such loans and advances, after 
such credit, alarge balance. 

The plaintiff having died, and his ex- 
having been substituted as 
plaintiffs, the case was tried at a circuit 


ecutors 


of the supreme court before a jury, 
which, under the direction of the court, 
iound a verdict for the defendant. The 
exceptions of the plaintiffs, taken at the 
trial, were heard in the first instance at 
the general term of the supreme court, 
on acase made by the plaintiffs, con- 
taining the exceptions. A motion fora 
new trial was made thereon before the 
general term, and was denied, with an 
order that the defendant have judg- 
ment against the plaintiffs upon 
verdict, with 


the 
Such judgment 
was entered, the principal portion of the 
opinion of the general term being re- 
ported in 47 Hun, 621. 


costs. 


The plaintiffs 
then appealed to the court of appeals, 
which affirmed the judgment, and re- 
mitted its own judgment to the supreme 
court, where a final judgment was en- 
tered against the plaintiffs. | The opin- 
ion of the court of appeals is reported in 
113 N. Y. 325, 21 N. E. Rep. 57. _ The 
plaintiffs have brought a writ of error. 

The 93 bonds in question were all 
coupon bonds, payable to bearer. The 
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testator of the plaintiffs delivered them 
to Capron & Merriam, who were his 
brokers, as margin for purchases of 
stock by them for his account. Capron 
& Merriam pledged the bonds to the de- 
fendant, they being its customers, as 
collateral security for the payment of 
any indebtedness which might exist at 
any time to it on their part. The pledge 
was made under a written agreement, 
dated December 2, 1873, and signed by 
Capron & Merriam, which read as fol- 
lows: 

“We hereby agree with the St. Nicholas National 
Bank of New York, that, in case we shall become or 
be at any time indebted to said bank for money lent 
or paid to us or for our account or use, or for any 
overdraft, in any sum or amount then due and paya- 
ble, the said bank may, in its discretion, sell at the 
brokers’ board or at public auction or private sale, 
without advertising the same, and without notice to 
us, all, any, and every collateral securities, things in 
action, and property held by said bank for securing 
the payment of such debt, and apply the proceeds to 
the payment of such indebtedness, the interest there- 
on, and the expenses of the sale, holding ourselves 
responsible and liable for the payment ot any defi- 
ciency that shall remain unpaid after such applica- 
tion.” 

Afterwards the defendant paid and 
advanced for Capron & Merriam large 
sums of money on the faith of the bonds 
and of such other securities as it held 
for their account. They failed in busi- 
ness on April 20, 1874, owing the de- 
fendant $71,920.17, for checks certified 
by it and outstanding, and for money 
paid by it up to the close of business on 
April 18, 1874. On April 20, 1874, be- 
fore the defendant heard of such failure, 
it paid $210 more, making a total 
debt of $72,130.17, which remained un- 
paid. No notice or claim as to the own- 
ership of the 93 bonds by the testator of 
the plaintiffs came to the defendant 
until May 1874. The bonds came into 
the possession of the defendant before it 
made the certifications of checks for the 
account of Capron & Merriam, which 
were made on April 18, 1874; and the 
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certifications were made on the faith of 
the deposit of the bonds and of the 
other securities which the defendant 
held tor the account of Capron & Mer- 
riam. The defendant used its best 
efforts to procure as large a price as 
possible for all the securities which had 
been pledged to it by Capron & Merri- 
am, including the 93 bonds; but, after 
crediting to Capron & Merriam the en- 
tire proceeds of sales, there was a defi- 
ciency on their debt to the defendant 
of about $1,800. No payment on ac- 
count of such deficiency, and no tender 
or offer of any kind in respect to said 
bonds, was ever made to the defendant 
by the testator of the plaintiffs. This 
action was not commenced until April 
18, 1880, six years after the bonds came 
into the possession of the defendant. 

At the trial, the plaintiffs asked the 
court to direct a verdict for them onthe 
ground that the contract of certification 
of the checks by the defendant was void, 
because it was unlawful, being a certifi- 
cation of checks drawn by Capron & 
Merriam when they had no money on 
deposit to their credit with the defend- 
ant, and the defendant could not hold 
the 93 bonds as against such unlawful 
certification ; and on the further ground 
that the defendant did not take the 
bonds in the ordinary course of busi- 
ness. 


NATIONAL BANK CAN ENFORCE COLLAT- 
ERAL, ALTHOUGH HELD AS SECURITY 
FOR UNLAWFUL CERTIFICATION. 


The federal question thus involved is 
the only one which we can consider on 
this writ of error. It arises under the 
act of March 3, 1869, c. 135, (15 St. p. 
335,) which was the statute in force on 
April 18, 1874, and read as follows: 


“It shall be unlawful for any officer, clerk or agent 
of any national bank to certify any check drawn upon 
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said bank, unless the person or company drawing 
said check shall have on deposit in said bank, at the 
time such check is certified, an amount of money 
equal to the amount specified in such check, and any 
check so certified by duly authorized officers shall be 
a good and valid obligation against such bank; and 
any officer, cierk or agent of any national bank vio- 
lating the provisions of this act shall subject such 
bank to the liabilities and proceedings on the part of 
the comptroller as provided for in section fifty of the 
national banking law, approved June third, eighteen 
hundred and sixty-four.” 13 St. c. 106, p. 114. 


The provisions of that section 50 were 
that the comptroller of the currency 
might forthwith appoint a receiver to 
wind up the affairs of the banking asso- 
ciation. The provisions of the act of 
March 3, 1869, are now embodied in 
section 5208 of the Revised Statutes. 

In regard to the federal question in- 
volved, namely, the certification of 
checks by the defendant for Capron & 
Merriam without having on deposit an 
equivalent amount of money to meet 
them, and the contention that the de- 
fendant did not become a dona fide holder 
of the bonds in virtue of payments made 
in pursuance of the agreement with that 
firm, the court of appeals remarked, in 
its opinion, given by Rucer, C. J., that 
the statute of the United States affirmed 
the validity of the contract of certifica- 
tion, and expressly provided the conse- 
quences which should follow its viola- 
tion; that the penalty incurred was im- 
pliedly limited to a forfeiture of the 
bank’s charter and the winding up of its 
affairs; that it was thus clearly implied 
that no other consequences were intend- 
ed to follow a violation of the statute; 
and that it would defeat the very policy 
of an act intended to promote the securi- 
ty and strength of the national banking 
system if its provisions should be so 
construed as to inflict a loss upon the 
banks, and a consequent impairment of 
their financial responsibility. The court 
then cited, to support that view, Bank 
v. Matthews, 98 U. S. 621; Bankv. Whit- 


yr. 
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ney, 103 U. S. 99; Bank v. Stewart, 107 
U. S. 676, 2 Sup. Ct. Rep. 778. 

The court of appeals further said that 
it was of opinion that the statute in 
question had no application to the ques- 
tion involved in this suit, which con- 
cerned only the relations between Cap- 
ron & Merriam and the defendant; that, 
by the deposit of the bonds, the former 
secured the promise of the defendants 
to protect their checks of a certain day 
for a specified amount; that the certifi- 
cation of the checks was entirely aside 
from the agreement between Capron & 
Merriam and the defendant, and was a 
contract between the defendant and the 
anticipated holders of the checks; that 
Capron & Merriam had received the 
consideration of their pledge, when the 
defendant agreed with them to honor 
their checks, and that would have been 
equally effectual, between the parties, 
without any certification; that the cer- 
tification was simply a promise to such 
persons as might receive the checks that 
they should be paid on presentation to 
the defendant, in accordance with its 
previous agreement with Capron & Mer- 
riam ; that the legal effect of the agree- 
ment was that the defendant should 
loan a certain amount to Capron & Mer- 
riam, and would pay it out on their 
checks to the persons holding such 
checks; that it was entirely legal for the 
defendant to contract to pay Capron & 
Merriam’s checks, and it did not affect 
the legality of that transaction that the 
defendant also represented to third par- 
ties that it had made such an agreement 
and would pay such checks; that Capron 
& Merriam could not dispute their lia- 
bility for the amount paid out in pursu- 
ance of such agreement, nor could any 
other party, standing in the shoes of 
Capron & Merriam; that the fact that 
the defendant, in connection with the 


agreement to pay such checks, had also 
promised third parties to pay them, 
could not invalidate the liability pre- 
viously incurred, or impair the security 
which had previously been given to the 
defendant upon a valid consideration; 
that the fact of the certification was en- 
tirely immaterial in respect to the liabil- 
ity incurred by Capron & Merriam to 
the defendant; that there was no evi- 
dence impairing the title to the bonds 
acquired by the defendant through the 
transfer of them to it by Capron & Mer- 
riam; that the purpose for which the 
bonds were transferred by the testator 
of the plaintiffs to Capron & Merriam 
contemplated their transfer and sale by 
the latter to third persons; that the de- 
fendant acquired a valid title to them 
by their transfer to it; that the transac- 
tion between Capron & Merriam and 
the defendant was in the ordinary course 
of business pursued by the latter; that 
it received the bonds in good faith, fora 
valuable consideration, and within all 
the authorities this gave it a good title 
to the bonds; that it was authorized to 
deal with them for the purpose of effect- 
ing the object for which they were trans- 
ferred to it; that its right to hold the 
bonds continued so long as any part of 
its debt against Capron & Merriam re- 
mained unpaid; that the testator of the 
plaintiffs could at any time have estab- 
lished his equitable right to a return of 
the bonds, and could have procured 
their surrender, by paying the amount 
for which they were pledged, but he re- 
frained from doing so, and impliedly 
denied any right in the defendant by 
demanding the unconditional surrender 
of the bonds; and that he never became 
entitled to such surrender, and of course 
was not authorized to recover possession 
of them. We regard those views as 
sound, and as covering this case. 
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The agreement of December 2, 1873, 
between Capron & Merriam and the de- 
fendant, did not call for any act violating 
the statute. There was nothing illegal 
in providing that the securities which 
the bank might hold to secure the debt 
to it of Capron & Merriam should be 
available to make good such debt. The 
Statute does not declare void a contract 
to secure a debt arising on the certifica- 
tions which it prohibits. 

In addition to that, the statute ex- 
pressly provides that a check certified 
by a duly-authorized officer of the bank, 
when the customer has not on deposit 
an amount of money equal to the amount 
specified in the check certified, shall 
nevertheless be a good and valid obli- 
gation against the bank; and there is 
nothing in the statute which, expressly, 
or by implication, prohibits the bank 
from taking security for the protection 
of its stockholders against the debt thus 
created. There is no prohibition against 
a contract by the bank for security fora 
debt which the statute contemplates as 
likely to come into existence, although 
the unlawful act of the officer of the 
bank in certifying may aid in creating 
the debt. In order to adjudge a con- 
tract unlawful, as prohibited by a stat- 
ute, the prohibition must be found in the 
statute. 


THE BANKING 


The subjection Of the bank to 
the penalty prescribed by the statute for 
its violation cannot operate to destroy 
the security for the debt created by the 
forbidden certification. 

If the testator of the plaintiffs had 
pledged the bonds to the defendant, he 
could not, after receiving the defend- 
ant’s money, have replevied the bonds; 
and, after possession of the bonds had 
been given by him to Capron & Merri- 
am, and after they had been subsequent- 
ly taken by the defendant in good faith, 
neither he nor his executors can set up 
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the statute to destroy the debt. 

This construction of the statute in 
question is strengthened by the subse- 
quent enactment, on July 12, 1882, of 
section 13 of the act of that date, c. 290, 
(22 St. p. 166,) making it a criminal 
offense in an officer, clerk, or agent of a 
national bank to violate the provisions 
of the act of March 3, 1869. This 
shows that congress only intended to 
impose, as penalties for over-certifying 
checks, a forfeiture of the franchises of 
the bank, and a punishment of the de- 
linquent officer or clerk, and did not 
intend to invalidate commercial transac- 
tions connected with forbidden certifica- 
tions. As the defendant was bound to 
make good the checks to the holders of 
them, because the act of 1869 declares 
that the checks shall be good and valid 
obligations against the defendant, it fol- 
lows that Capron & Merriam were bound 
to make good the amounts to the de- 
fendant. It necessarily results that the 
defendant, on paying the checks, was as 
much entitled to resort to the securities 
which Capron & Merriam had put into 
its hands as it would have been to apply 
money which they might have deposited 
to meet the checks. 

Moreover, it has been held repeatedly 
by this court that where the provisions 
of the national banking act prohibit 
certain acts by banks or their officers, 
without imposing any penalty or forfeit- 
ure applicable to particular transactions 
which have been executed, their validity 
can be questioned only by the United 
States, and not by private parties. Bank 
v. Matthews, 98 U. S. 621; Bank v. 
Whitney, 103 U. S. 99; Bank v. Stew- 
art, 107 U. S. 676, 2 Sup, Ct. Rep. 778. 

The bonds in question came into the 
possession of the defendant before it 
certified the checks. They were not 
pledged to it under any agreement or 
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knowledge on its part, or, in fact, on 
the part of Capron & Merriam, that 
subsequent certifications would be made. 
The certifications were made after the 
pledge, and created adebt of Capron & 
Merriam to the defendant, which arose 
after the pledge. The agreement of 
December 2, 1873, applied and became 
operative simultaneously with the cer- 
tifications, but independently of them, 
as a legal proposition. 

In Bank v. Townsend, (decided in 
March, 1891,) 139 U. S. 67, 77, 11 Sup. 
Ct. Rep. 496, after the present case 
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was decided by the court of appeals of 
New York, this court approved the de- 
cision in Bank v. Whitney, 103 U.S. 99, 
and said that a disregard by a national 
bank of the provisions of the act of 
congress forbidding it to take a mort- 
gage to secure an indebtedness then 
existing, as well as future advances, 
could not be taken advantage of by the 
debtor, but ‘‘only laid the institution 
open to proceedings by the government 
for exercising powers not conferred by 
law.” 
Judgment affirmed. 


LIABILITY OF MAKER TO BONA-FIDE HOLDER UPON NOTE OB- 
TAINED BY FRAUD. 


Supreme Court of Minnesota, December 2, 1892. 





Warp v. JOHNSON, é/. ai. 


In Minnesota, a statute enacted in 1883 (Sec. 2112, Stat. of 1891) enters into the question of lia- 
bility of one, whose signature to a negotiable instrument is obtained by fraud, to pay the same to 
a bona-fide holder. The statute provides in substance that no person whose signature is obtained 


to negotiable paper shall be held liable thereon, if it is proved that his signature was obtained by 
fraudulent representation, trick or artifice, he not believing the instrument so signed to be what it 
purports, and that the signer was not guilty of negligence in signing the paper without knowledge 
of its terms. The present case affords an illustration of the operation, or rather non-operation of 
this statute, upon such a note in the hands ofa bona-fide holder, the maker’s negligence in sign- 


ing without intorming himself of its contents, being declared obvious. 


Action by a bona-fide indorsee for value before ma- 
turity upon a negotiable promissory note, to which 
the signature of the maker had been obtained by 
fraudulent representations of the payee as to the na- 
ture and terms of the contract. HELD, that the evi- 
dence justified a finding that the maker was guilty of 
negligence in signing the instrument without know- 
ledge of its terms. 

(Syllabus by the Court.) 


Appeal from district court, Douglas 
county; SEARLE, Judge. 

Action by Gershom B. Ward against 
J. F. Johnson and others on a negotiable 
note. Judgment for plaintiff. Defend- 
ants appeal. 


Affirmed. 


HT, Steenerson and A. R. Holston, for 
appellants. A. Jenkins for respondent. 


MITCHELL, J. This action was brought 
against defendant, as maker of a nego- 
tiable promissory note, the plaintiff 
being a dona fide indorsee before maturity 
for a valuable consideration. The de- 
fense was that defendant’s signature 
was obtained by fraudulent representa- 
tions as to the nature and terms of the 
contract, the attempt being to bring 
the case within the provisions of Laws 


—— 
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1883, c. 114. A jury trial was waived, 
and the court found that defendant’s 
signature was obtained by false repre- 
sentations, but that he was guilty of 
negligence in making and delivering the 
note. The only question in the case is 
whether this finding was justified by the 
evidence, for according to the provisions 
of the statute, as well as according to 
the doctrine of all the cases in the ab- 
sence of any statute, negligence by the 
maker in affixing his signature to a note 
or bill, in ignorance of its character, 
will deprive him of this detense as 
against an innocent indorsee for value 
before maturity. The evidence in this 
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case was ample to justify, if not require, 
the finding that was made. He signed 
the note voluntarily, without informing 
himself of its contents, relying wholly 
upon the statements of the party op- 
posed to him in the contract as to its 
nature and contents. Hedid not have 
even the stereotyped excuse that he 
could not read the instrument. He knew 
he was signing a promissory note of 
some kind, and yet affixed his name to 
it without availing himself of the means 
of information immediately within his 
power. It is difficult to conceive of a 
plainer case of negligence than this, 
Judgment affirmed. 


PROVISION IN NOTE FOR HIGHER RATE OF INTEREST AFTER 
MATURITY. 


Supreme Court of Minnesota, December 5, 1892. 





CuaAse ef. al, v. WHITTEN. 


The legislature of Minnesota, in 1887, tacked on to the interest law (legal rate 7, contract rate 
10 per cent.) a provision that notes or contracts carrying interest, should bear the same rate of in- 
terest after, as before due, and forfeiting the entire interest on any contract which provided for an 
increase of rate after maturity; the provision not to apply to notes or contracts bearing no interest 
before maturity. Notes containing such double rates (i. e. legal rate before due; and higher con- 
tract rate after maturity) are common in the northwest, and frequently come into the hands of 
bankers. We are not aware that any other state has enacted a similar invalidating provision. The 
consequence is that such notes, discounted in Minnesota, entail upon the holders loss of the entire 
interest, as shown by the decision below, which also shows the effect of such clauses upon the 
right to enforce mortgage securities therefor. 


1. By chapter 66, Gen. Laws 1887, a provision in any Action by John W. Chase and others 
contract, note or instrument thereafter made, for an : : 
increased rate of interest after maturity, works a for- against Walter S. Whitten to foreclose 
feiture of the entire interest on the same. a mortgage. Judgment for plaintiffs. 
Defendant appeals. Affirmed. 


2. The effect of this provision is to make such con- 
tracts usurious upon their face to the extent of the in- 

Chas. W. Purple, for appellant. C. E£. 
Conant, for respondents. 


terest therein reserved. 

3. The collection of the interest in such case, upon 
default in its payment, cannot be enforced by the fore- 
closure of a mortgage given tosecure the performance 
of such contract. 

(Syllabus by the Court). 


VANDERBURGH, J. Gen. Laws 1879, 
c. 66, relating to interest, is amended 








Appeal from district court, Hennepin 
county; SMITH, Judge. 


by chapter 66, Laws 1887, by adding a 
provision ‘‘ that all contracts hereafter 
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made shall bear the same rate of interest 
after they become due as before, and 
any provision in any contract, note or 
instrument providing for an increase of 
the rate of interest upon maturity, or 
any increase therein after the making 
and delivery thereof, shall work a for- 
feiture of the entire interest thereon.” 
The effect of this provision is to make 
such contracts usurious upon their face, 
as respects all interest reserved thereby. 
The collection of the interest in such 
cases cannot be enforced by suit or the 
foreclosure of the mortgage in question 
here, upon default in the payment of an 
installment of interest agreed to be paid 
in such usurious instrument. The maker 
is not in default by his neglect or refusal 
to pay the same, and a foreclosure by 
advertisement, therefore, is without legal 
warrant and void. /ordanv. Humphrey, 
31 Minn. 495, 18 N. W. Rep. 450. The 


note in controversy here contains a pro- 
vision for an increased rate of interest 
after maturity, and is so far in violation 
of the statute referred to. The mort- 
gage given to secure the same contains 
a provision authorizing the mortgagee 
or his assigns to foreclose upon default 
in the payment of the interest, and at 
his or their option to declare the princi- 
pal sum due in case of such default. 
But there is no basis for declaring a de- 
fault for the non-payment of usurious 
interest, and the aid of the statute pro- 
viding for foreclosure cannot be invoked 
in such case. The foreclosure in this 
case cannot, therefore, be upheld, and 
since the note on its face carried to the 
defendant, who is the assignee of the 
note and mortgage, the notice of the il- 
legal reservation of interest, he is not 
protected as a dona fide purchaser. 
Judgment affirmed. 
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ABSTRACTS AND NOTES OF CASES. 


Commission to National Bank President, Individually, for Procuring Loan, not 
Chargeable as Usury Against Bank. 


Chicago Fire Proofing Company v. Park National Bank, Supreme Court of Illinois, November 23, 1892. 


The Park National Bank of Chicago 
entered judgment by confession against 
the Chicago Fire Proofing Company and 
George A. Gindele upon certain notes 
discounted by the bank. The company 
sought to have the judgment opened, 
alleging usury against the bank in the 
discount of the notes. The facts bear- 
ing on the question of usury are set 
forth in affidavits, pro and con, as dis- 
tinguished from being proved as evidence 
on a trial. The chief value of this record 
is in noting the decision of the supreme 
court of Illinois, from which it may be 
gathered how far a bank’s president 
might go, in obtaining individual bene- 
fit from a borrower in order that the 
latter might procure a loan from the 
bank, without enmeshing his institution 
in the net of usury. The facts, as set 
forth in the affidavits and the rulings of 
the court, will be recorded, without 
further comment. The court’s language 
1s quoted : 

‘‘The defense interposed to the note, as 
disclosed by the affidavit of George A. 
Gindele, heard on the motion, was 
usury exacted by the bank on three 
different occasions, when the loan rep- 
resented by the note in controversy was 
being renewed. The first usurious trans- 
action set up in the affidavit, was sub- 
stantially as follows: That Charles P. 
Parker, president of the Park National 
Bank, while the appellant the Chicago 
Fire-Proofing Company was largely in- 


debted to the bank, insisted upon affiant 
George A. Gindele, who was president 
of the Fire-Proofing Company, buying 
from him certain stock in the Hannah 
Street-Railway Company, which was of 
no value, and for which he required the 
affiant to pay him the sum of $500, but 
the real consideration for said $500 
was the agreement by the bank to carry 
the loans made by the corporation and 
affiant. It is not shown in the affidavit 
that the bank received the $500, nor 
does it appear that the sum was included 
in the promissory note upon which judg- 
ment was entered. The fair inference 
from the affidavit would seem to be that 
the transaction was one between Gindele 
and Parker,—one in which the bank 
had no interest. But, if there was any 
doubt in regard to the real character of 
the transaction, that doubt is removed 
by the affidavit of Parker, in which he 
says that he sold the stock to Gindele 
tor $500; that the stock was worth that 
amount, and Gindele was anxious to 
purchase it; that the bank had no inter- 
est in the stock, and received no part of 
the proceeds. 

The second usurious transaction re- 
lied upon, as disclosed by the affidavit, 
is substantially as follows: In March 
1889, the defendant company, being in- 
debted to the bank on two promissory 
notes of $1,300 and $2,000, and requir- 
ing an additional sum to enlarge its 
plant, applied to Parker, president of 
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the bank, for an additional loan of $s5,- 
000; that, after some negotiations, 
Parker, as president of the bank, agreed 
to let affiant and said corporation have 
said sum of $5,000 if he or they would 
pay Parker or said bank the sum of 
$500 commission for making the loan in 
addition to the interest on the loan. It 
is then set up in the affidavit that affiant 
as president of said defendant corpora- 
tion, and in his own individual capacity, 
executed a note, bearing date said 13th 
day of March, 1889, for the sum of $6,- 
800 for which he received credit on his 
bank book, whereupon he immediately 
paid said bank the said note of $1,300, 
interest on said $6,800 for the period of 
go days at 8 per cent. per annum, and 
said commissions, amounting to $500, as 
aforesaid. It was also alleged in the 
affidavit that the note upon which judg- 
ment was entered is a renewal of a part 
of the $6,800 note. Wedo not regard 


the facts set up in this part of the affi- 
davit as sufficient to establish the fact 
that the bank contracted to receive or 
did receive a sum of money as interest 
in excess of the amount it was author- 


ized by law to charge or receive. 
Whether the $500 commission was under 
the contract to be paid to Parker or the 
bank is left entirely toconjecture. The 
affidavit alleges that Parker, as presi- 
dent, agreed to make the loan if he or 
they (the corporation) would pay Parker 
or the bank. If Parker in his individual 
capacity entered into an agreement 
under which he was to receive a com- 
mission for procuring a loan, and the 
bank had nothing whatever to do with 
the agreement and received no part of 
the money, it could not be charged with 
usury. It nowhere appears that the 
bank received any portion of this com- 
mission, but, on the contrary, the 
affidavit discloses the fact that the cor- 
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poration received in its bank book credit 
for the entire sum of $6,800, the full 
amount of the loan. Had there been 
nothing but the affidavit before the 
court, usury was not established; but 
Parker in his affidavit distinctly states 
that the $500 transaction was a personal 
matter between himself and Gindele; 
that Gindele paid him the money to 
procure the purchase of certain stock; 
that the bank had nothing to do with 
the transaction, and received no benefit 
from it. 

The third ground relied upon to es- 
tablish usury, as disclosed by the affi- 
davit, is to the following effect: That 
Parker on May 7, 1890, owned stock in 
defendant company of the par value of 
$1,000, but the stock had no real value, 
but was worthless; that Parker insisted 
that Gindele should purchase the stock 
for $500, which he did, giving his note 
therefor; that the real consideration for 
the note was not the stock, but the note 
was given to induce Parker to renew cer- 
tain notes held by the bank against the 
defendant company. There is nothing 
in this transaction which can be re- 
garded as usurious. The bank had no 
interest in the stock sold by Parker, nor 
did it receive any part of the $500 paid 
by Gindele, nor was this $500 included 
in any of the renewances. The tran- 
saction when properly considered, am- 
ounted to nothing more than a sale and 
transfer of certain stock held by Parker 
to Gindele, for which the latter gave his 
promissory note, which he subsequently 
paid. Neither the bank nor the defend- 
ant corporation had anything to do with 
the transaction, and upon what ground 
usury can be predicated upon it is not 
apparent.” 

Usury, therefore, is not made ont 
against the bank. The ruling of the 
court is to be noted, as of some impor- 
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tance, that if a bank president exacts 
from a borrower a commission for pro- 
curing a loan, the bank will not be 
chargeable with usury, where the money 
goes to the president individually, and 
the bank receives no part of it. Also, 
inferentially, if a bank president has any 
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worthless stock or other undesirable 
commodity which he is trying to get rid 
of, he may frequently find in applicants 
for discount, currying for his and the 
bank’s favorable recognition, ready pur- 
chasers at a fair price, without endanger- 
ing his bank by so doing. 





Liability of Person Signing Note in Blank. 





Geddes et, al, v. Blackburn, supreme court of Indiana, November 15, 1892. 


The decision in this case illustrates 
the liability of one who signs a note in 
blank, to be used for a stated purpose, 
where the note, through breach of con- 
fidence by the person to whom it is in- 
trusted, is differently negotiated, and 
the signer thus swindled by his friend. 
Liability of the maker to an innocent 
purchaser is declared under the law. 
The facts and decision are as follows: 

William Winder signed a_ printed 
blank form of promissory note, the date 
of the note, date of maturity, amount, 
and name of payee all being blank; and 
intrusted it to Geddes, with verbal in- 
structions to purchase hogs for a firm 
composed of William and Asbury Win- 
der, and to fill the blanks in the note, 
and deliver it to the person from whom 
he purchased hogs, filling the dates. 
The amount and name of the payee were 
to be filled by inserting the amount to 
be paid for the hogs and the name of the 
person from whom the hogs were pur- 
chased. Geddes violated his instruc- 
tioas, and used the note to borrow $1,- 
ooo of appellee, Blackmore, filling the 
blank amount at $1,000, and the name 


of Blackmore as payee. He filled the 
other blanks, and signed the note him- 
self as one of the payors, delivered the 
same to Blackmore, and received from 
him $1,000. Geddes purchased no hogs 
of Blackmore, and did not use any of 
the money for the purchase of any hogs 
for said William Winder or the firm of 
Winder & Winder; and neither Winder 
nor Winder & Winder received any of 
the money. The use made of the note 
was unauthorized by Winder, and was 
without his knowledge and contrary to 
his instruction. 

The court holds: The facts found 
show that Geddes violated the confidence 
reposed in him by Winder, disobeyed 
his instructions, and used the note for 
another purpose than that for which it 
was intended, but, notwithstanding such 
violation of confidence, Winder is liable 
on the note. In Roberts v. Adams, 8 
Port. (Ala.) 297, the court says. 


‘*No rule can be better settled than the one 
which determines that he who signs his name 
to a blank piece of paper with intent to be filled 
up as anote or indorsement will be liable, al- 
though the person intrusted therewith shall 
violate the confidence reposed in him by filiing 
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it up with another sum, or using it for another 
purpose, than the one intended;” 


and many authorities are cited in sup- 
port of this doctrine, The same rule is 
adhered to by this court. In Wilson v. 
Kinsey, 49 Ind. 35, it was held that when 
a party signed a promissory note in 
vlank, and intrusted it to another to 
discount the note at bank, a blank being 
left for the name of the payee, and the 
note was negotiated to a third party, 
and his name inserted as payee, the 
person so signing the note was liable. 
In that case Kinsey signed the note, and 
intrusted it to one Butler to negotiate; 
and the court says: 


‘*We do not doubt, in view of the evidence, 
that when the note was signed Butler intended 
to negotiate it at the bank; but we find no evi- 
dence of agreement between him and Kinsey 
that he should not negotiate itelsewhere. Had 
Kinsey insisted upon any such thing, it seems 
probable that, when the subject of restricting 
the authority of Butler was under consideration 
he would have insisted upon having the blank 
for the name of the payee filled, as well as the 
ones which he insisted upon having filled before 
he parted with the paper. This he did not do, 
but permitted the paper to go out into the mar- 
ket as it was. In that condition it fell into the 
hands of Wilson, who paid value for it, and 


who, as we think, is not charged with notice of 
anything which can affect his right to recover 
upon the note,” 


Cornell v. Nebeker, 58 Ind. 425, sup- 
ports the same doctrine. In this case 
Geddes was not restricted to fill in the 
name of any particular person as payee, 
or to any amount. It is true he was in- 
trusted with the note for the purpose of 
filling in the blank, and to negotiate it 
in the payment of hogs, to be purchased 
by him for Winder & Winder; but he 
was intrusted with the blank with au- 
thority to fill the blanks, and negotiate 
it for a particular purpose, and he vio- 
lated the confidence reposed in him,and 
negotiated it for another purpose. Win- 


der, by the signing of the note in blank 
and intrusting it to Geddes to fill the 
blanks and negotiate it, placed it in the 
power of Geddes to accomplish just 
what he did accomplish, viz., fill the 
blanks and negotiate it to Blackmore, 
and secure a loan of $1,000; and the 
rule seems to be well settled that when 
a person signs his name to a blank note, 
and intrusts it to another, he thereby 
gives such person authority to fill it up 
in any manner he pleases, not inconsistent 
with the character of such blank paper, 
and a party taking it will be protected. 
See Davis v. Lee, 26 Miss. 505; Addott v. 
Rose, 62 Me. 194. Nor do we think 
Winder was relieved from liability by 
reason of the fact that Geddes signed 
his own name to the note as one of the 
payors or makers. Winder, by intrust- 
ing the note to Geddes, authorized him 
to fillthe note out in any manner he 
pleased, not inconsistent with the char- 
acter of such blank. The filling of it as 
he did, and signing his own name with 
that of Winder as payee, was perfectly 
consistent with the character of the 
blank so signed by Winder. It enabled 
Geddes to do just what the facts found 
show that he did do. He first met 
Blackmore on the street, and informed 
him that he would probably want to 
make the loan of him on a note signed 
by Winder, then filled the blanks and 
signed it himself, and negotiated it, and 
obtained the money upon it. The fact 
is found that upon the same day Winder 
was also in town, and that Blackmore 
knew it, and made no mention of the 
fact in regard to the loan to Winder; 
but this fact carries no notice to Black- 
more of the unauthorized use of the 
paper, but rather conveys to him know- 
ledge that Winder was within reach, so 
that Geddes could and had procured his 
signature for the purpose of the loan. 
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NATIONAL AND STATE BANKS OF ISSUE. 





At the seventeenth session of the American Academy of Political and Social Science, convened at the Drexel 
Institute, Philadelphia, Thursday evening, January 12, 1893, the subject of national and state banks was the 
topic of the ovens Addresses were delivered by Mr. Horace White of the New York “ Nation;’”’ Congressman 

an 


M. D. Harter, of sfield, O.; 


Hon. A. B. Hepburn, Comptroller of the Currency; and Hon. . 
ex-comptroller. Through the kindness of Mr. Wilmer H. 


renholm, 
ighter, of the American Academy, we are enabled to 


give our readers a synopsis or abstract of all the addresses, ——- that of Mr. Trenholm. These papers will all 


be published in full in the March number of the “ Annals of the 


SYNOPSIS OF ADDRESS-—‘‘ NATIONAL BANKS 
AND Srate Banks,” by 
Horace WHITE. 


R. WHITE gave a sketch of the 
good and bad systems of banking 
that existed before the war. In the 
former category were the State Bank of 
Indiana, the Louisiana Bank Law of 
1842, and the Suffolk Bank System of 
Massachusetts. The governing princi- 
ple of all these was that the bank’s assets 
should redeem the circulating notes. 
This was, in the speaker’s opinion, the 
true theory of banking, because any 
system which takes diligent care of the 
assets will always take care of the circu- 
lating notes. Thatit is entirely possible 
to have such a bank system and to have 
it enforced continuously was proved by 
these three splendid examples. 

The bad systems that existed before 
the war were the free banks, more es- 
pecially of the north-western states, 
which were copied after the New York 
system of issuing notes on securities 
lodged with a public officer. The losses 
to the public from this kind of banking 
were enormous. They were large even 
in the state of New York, where the se- 
curities were more closely scrutinized 
and where better ideas of banking pre- 
vailed. The free bank system was a 
step backward in the solution of bank- 
ing, because it absorbed the bank’s cap- 
ital before its doors were opened for 
business. The buying of bonds by a 


bank is really buying its own notes. In- 


merican Academy.” 


stead of this its capital ought to be ap- 
plied at once to the discount of commer- 
cial paper. After the bank has bought 
its notes from the government at the 
rate of $1.10 per dollar, no more of them 
will be taken out by the public or will 
be kept out a moment longer than those 
issued on the plan of the old State Bank 
of Indiana, or by the banks of New Or- 
leans before the war, which cost nothing. 
While this is true, the security of the 
noteholder is the paramount considera- 
tion, and no toleration should be given 
to any system which fails in that partic- 
ular, or puts the noteholder in jeopardy. 

Mr. White thought that the system 
of banking on bond security was destined 
to perish soon, because all the securities 
fit to be used for this purpose were fast 
disappearing The national bank-note 
system could be preserved and improved, 
however, by a very slight change in the 
present law, viz: 

Out of the present tax on bank notes 
constitute a safety fund to be lodged 
in the treasury, the amount of it to 
be computed by actuaries, taking the 
national bank mortality of the past 
twenty-five years as a basis. Let the 
government continue as now to be re- 
sponsible for the notes, and let it con- 
tinue to hold as now a first lien on the 
assets and on the personal liability of 
the shareholders for its own protection; 
all the other parts of the national bank 
law to stand as now. Whenever the 
safety fund reaches the ascertained am- 
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ount, let the participating banks with- 
draw their bonds and sell them if they 
cheose. There have been only 16,000-, 
ooo of failed bank notes under the na- 
tional system since it was started, twenty- 
six and a half years ago. A safety fund 
of $5,000,000, replenished out of the 
tax from time to time, would have been 
abundant to redeem all failed bank notes. 
The same statistics show that the assets 
of these failed banks realized $44,000,- 
ooo, or nearly three times the amount 
of the notes. Upon these assets the 
government, under the safety-fund plan, 
would have a first lien. 

The safety-fund plan of banking was 
tried in New York in 1829, and the sys- 
tem continued thirty years. By an ac- 
cident in forming the law in the first 
instance, the safety-fund was made ap- 
plicable to all the debts of failed banks- 
instead of the circulating notes only, 
as had been intended. Hence, when 
some bank failures took place in 1841 
the safety fund was seized upon by bank 
depositors as well as noteholders, and 
the amount was not sufficient for both, 
but the statistics show that if the fund 
had been limited to noteholders only, 
it would have sufficed to redeem on de- 
mand every failed bank note as long as 
the system lasted. This must be con- 
sidered the most pregnant fact in the 
history of banking in the United States. 
The safety-fund of New York consisted 
of a tax of one-half of 1: per cent. per 
annum until three per cent. was accumu- 
lated. This was found in practice to be 
sufficient to redeem all the failed bank 
notes under the system, while the losses 
under the free-bank system, which ran 
parallel with it, amounted to thirty-nine 
per cent. of the notes of the banks which 
failed. These losses resulted from de- 
preciation of securities and the delay in 
converting them into cash. 
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Mr. White has every confidence that 
this plan would solve the bank prodolem 
and furnish a better currency than the 
present national system, because it would 
be really elastic. It would dispense 
with the craving for silver currency be- 
cause it would furnish all the circulating 
notes needed, and it would dispense 
with the need of state bank notes be- 
cause every facility for sound banking 
that a state could possibly grant, would 
be granted by the national government. 


‘“STATE AND NATIONAL CIRCULATION.” 


The paper submitted by the Hon. A. 
B. Hepburn, Comptroller of the Cur- 
rency on the same subject, was in sub- 
stance as follows: 

The constitution prohibits the states 
from coining money or making anything 
except gold and silver, legal tender. 
State bank bills could not become legal 
tender, neither are national bank bills. 
In times of prosperity state bank bills 
would circulate freely, but in times of 
stringency they would return to the 
banks for redemption and they would 
have to be redeemed in legal-tender 
money provided by congress. The 
constitution provides that congress must 
provide all the money that possesses 
full debt-paying power. By every con- 
sideration of sound business principles 
it should provide all the money the 
country requires. As in the past, so in 
the future, every period of financial de- 
pression would result in a more or less 
general suspension of specie payments 
by the banks. If state bank notes are 
allowed to circulate, their acceptance 
becomes a business necessity. While the 
wealthy classes might provide themselves 
with means of discrimination against the 
notes of weak banks, to the average 
laboring man a bank-note detector would 
be as inexplicable as the binomial 
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theorum. State bank circulation loses 
its money power in a crisis; instead of 
paying debts it comes forward itself to 
be paid and so adds to the danger. 

Mr. Edward Atkinson has said that a 
bank note is practically the same as a 
check; the government therefore should 
allow them to circulate without tax or 
interference, the same as it does checks. 
This is specious reasoning; no man ac- 
cepts a check without inquiring as to 
the credit of the drawer and drawee. 
Then, too, checks must be paid; bank 
notes are money, and not to be paid in 
money. 

There is no more fallacious idea than 
that we can have a good local currency. 
While a note might pass at par in Kan- 
sas, and at a discount in Pennsylvania, 
its purchasing power would be equal in 
both places. The discount in Pennsyl- 
vania, would be equalled by a corres- 
ponding increase of cost price in Kansas. 
This is an inevitable law attendant upon 
depreciated currency, 

If the states are to share with the 
United States the issuing of paper 
money, we will have a chain of sover- 
eignties each with varying laws and 
systems. 

The profit on bank circulation depends 
upon the length of time it remains out- 
standing. In order to get their notes 
into general use and keep them out- 
standing, state banks would seek to 
arrange with city correspondents for 
their redemption. As a result of the 
intense competition for bank accounts, all 
of our cities would be drawn into the 
meshes, and the weak and bad notes 
would not be confined to the place of 
issue, 

Circulation should be secured. When 
the United States bonds cease to exist, 
other suitable securities will exist. The 
function of the government is not mere- 
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ly to protect the noteholder, but as far 
as possible to protect all creditors. In 
recent years banks have become large 
owners of securities. Since this is the 
case, it would not be an onerous pro- 
vision to require them to own proper se- 
curities as a basis for circulating notes. 

During the thirty years of existence 
of national banks, one hundred and 
eighty-one (181) have failed. Of this 
number only thirty-eight (38) have paid 
creditors in full, principal and interest. 
The total amount so far paid to credit- 
ors of insolvent banks has been about 
$48,000,000 upon proved claims of over 
$70,000,000, In forty-one (41) of these 
banks the total amount of dividends 
paid was less than the amount of circu- 
lating notes outstanding, and but for the 
bonds required as security, noteholders 
would not have been paid in full. 

Safety fund provisions are more oner- 
ous to banks than the enforced owner- 
ship of securities. 


‘“ AMERICAN BANKING AND THE MONEY 
SUPPLY OF THE FUTURE.” 


Mr. Michael D. Harter, representative 
in congress from the Fifteenth Ohio 
District, spoke substantially as follows, 
using as a text ‘‘ American Bauking and 
the Money supply of the Future,” 

The entire question of banking and 
the currency is an extremely simple one 
and the mind that can grasp the problem 
put before the thirteen-year-old boy at 
an academy or required to be solved by 
applicants for civil service positions can 
understand it in general and in detail. 
The banking periods or epochs in the 
United States, or rather on this Conti- 
nent, have been to date four, and we 
are ready to enter upon the fifth. He 
divided them as follows: 

The first beginning with Colman’s 
‘* The Land Bank and the Specie Bank,”’ 
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closed with the end of the Revolutionary 
War. 

The second and really the one in which 
banks first began to exercise all the 
functions of properly conducted bank- 
ing, namely, deposit, discount, exchange 
and circulation, began with the incor- 
poration of the Bank of North America 
at Philadelphia, and still in existence, 
and was quickly followed by the Massa- 
chusetts Bank and rapidly by others 
until in 1812 we had about one hundred 
and twenty-five (125) banks in active 
operation, During this second period, 
which, properly speaking, closed in 
1838, the two United States banks and 
the Pennsylvania Bank of the United 
States, which, chartered in fraud, suc- 
ceeded only to fail ingloriously, occupied 
the stage. The speaker alluded to the 
struggle which made this banking epoch 
memorable and stormy between Presi- 
dent Jackson and the Democratic party 
on one side, and the Whigs and the 
several banks of the United States on 
the other, and dated back to this period 
the right of the Democratic party to its 
love of, and prestige as, a party for 
honest money. It was in 1834 that the 
Democratic party in congress established 
the gold dollar of the United States, 
made of 23.20 grains of fine gold as the 
standard of value which since 1873 has 
become our sole standard of value, and 
which must remain the standard if our 
financial affairs are allowed to run 
along safely and harmoniously. 

The third period of American banking 
began with the New York State legisla- 
tion, which provided for securing circu- 
lating notes by stock collateral deposited 
with state authority. This marked the 
greatest single advance in banking 
science since the world began, and in 
1884 England adopted theidea with but 
trifling changes, and under it the Bank 


of England has since been conducted, 
and upon it hinges the finances of Great 
Britain and therefore of the world. The 
Ohio, Indiana and other sound state 
systems were also founded upon it, 
while those which were not, soon be- 
came known as ‘‘ wild-cat,” ‘‘ red-dog,” 
‘*stump-tail”’ and ‘‘ coon-box” banks, 
and all ran along together until suspen- 
sion and panic, and the doctrine of the 
survival of the fittest finally, in 1860 to 
1865, provided a state bank circulation, 
so convenient, so flexible, so elastic and 
automatic that to drive it out of use re 
quired the highest tax upon circulation 
ever known and the most unreasonable 
and arbitrary legislation ever passed by 
congress. Itis doubtful whether up to 
that time any bank note circulation, ex- 
cept that of the Bank of England since 
1844, ever had so strong a hold upon 
the business public or occupied so high 
a place in the confidence of an intelligent 
and progressive nation as did the Amer- 
ican state bank notes. To illustrate its 
excellence it is only necessary to refer to 
the fact that one dollar of some of the 
state bank notes was worth, from 1863 
to 1865, from one dollar and fifty 
to two dollars and eighty cents in na- 
tional bank notes, or in the legal-tender 
notes of the United States itself. 

The fourth period or banking epoch, 
the speaker said, began with the creation 
of the national banks in 1863, or more 
properly possibly, with the ten per cent. 
bank note tax in 1865. The national 
banking system had no features of im- 
portance not already in use and fully 
understood in the various states, notably 
those of New York, Ohio, Indiana and 
Louisiana, and it, for nearly thirty years, 
has proven in the main a wise, pru- 
dent, efficient and valuable system, and 
with but few amendments, but for the 
decreasing supply of United States 
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bonds, would continue the permanent 
system of the country. The high prices 
for United States bonds, their growing 
scarcity and the small return in interest 
they bring, and the fact that 1907 will, 
it is believed, see them all paid, dis- 
tinctly points to the opening of the fifth 
epoch or period in American banking, 
and in connection with which Mr. Har- 
ter said it was easy to forecast the 
money supply of the future. 

Before going further, the speaker laid 
down conditions the adoption of which 
were, in his opinion, essential to a suc- 
cessful financial future for the United 
States. The first was that gold must 


continue to be, as it is now, the sole 
standard of value in the United States 
and that bi-metallism must and can only 
be maintained by limiting the coinage 
of the other metal (silver), as we do 
The folly, waste, loss and gen- 
eral insanity which marked the govern- 


now. 


ment purchases of pig silver must never 
be repeated. 

The second was that the government 
must stop the issue of legal-tender 
paper, retire in the best manner and at 
as early a date as it can properly be 
done, all the paper it has out, and there- 
after confine itself to collecting taxes, 
disbursing the proceeds, and keep its 
hands off the money market. With the 
government simply coining freely all 
gold and restricting the coinage of the 
baser metals, like silver, nickel and 
copper, every other form of money 
would be promptly redeemable or con- 
vertible into gold, and the volume under 
any good banking system would always 
be what the business of the nation 
needed. Mr. Harter here presented in 
detail the bill which he had submitted 
to congress,* and then proceeded to 


*Mr. Harter’s plan provides that the United States 
shall no longer guarantee the pagent of circulating 
notes issued by any bank; that the circulation of any 
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answer all the objections made to it and 
the banking system which would follow 
its passage. 

This portion of his address cleared up 
every objection made to date, and the 
speaker said that under such a law we 
would never have too little or too much 
money in the United States, that it 
would always be promptly redeemabie in 
gold and therefore equal to it; that its 
flexibility and elasticity would marvel- 
ously assist business: that the emer- 
gency feature it carried would prevent 
panics, and in proof applied it to the 
conditions existing before and at the 
opening of the Civil War, showing that 
with it we would have carried the war 
on upon a gold basis, and at little if any 
more than two-thirds the cost, and that 
all our financial ups and downs and 
practically all the business uncertainties 
since 1866, would have been eliminated. 
He pictured the business of the United 
States free from congressional control, 
which would follow the adoption of 
H. R. No. 9,770, and said that while it 
very properly provided for state banking, 
the banking of the future would in the 
nature of the case under this bill, be 
very largely done by national banks and 


bankers not issuing notes. 

He said that with the United States 
adhering strictly to the Democratic gold 
dollar of 1834—23.20 grains fine—and 
with such a banking system as H. R. 
No. 9,770, provided, it would be but a 
few years until the international trade of 
the world was measured by the conve- 
nient dollars and cents system of the 
United States, thus discarding the awk- 
ward, clumsy and bothersome basis of 
the English pound system. 
bank shall not exceed oo per cent. of the par value of 
the bonds deposited by that bank; that the tax on state 
bank circulation shall be repealed; that bank circula- 
tion shall be secured by approved bonds deposited 
eitherin the U. S. treasury or in the state treasuries; 
that a tax of one-fifth of one per cent. shall be levie 
onall bank circulation, the receipts from which tax 
shall be turned into a reserve fund to secure the cir- 
culating notes; that no bank notes shall be legal tender; 


and that any bank complying with the conditions, 
whether state or national, may issue notes. 
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DEPARTMENT OF QUERIES AND REPLIES. 


puis department is carried on for the benefit of all subscribers, who are entitled to submit questions of gen- 
eral interest, and expect prompt and careful consideration thereof, without charge. The names and places 
ef those submitting inquiries are published, unless special request is made to the contrary. 


A Question of Commercial 


Agency 
Charges. 


Mo,, January 9, 1893. 
Editor Banking Law Journal: 

DEAR SIR:—Will you kindly give reply to the 
following inquiry in your department of ‘‘Quer- 
ies and Replies,” as I should regard it as a 
question of interest to banks. We had some 
$5,000 to our credit with a bank in the South, 
items that we sent them for collection and 
credit. We requested them to remit amount to 
our New York correspondent for credit. As re- 
quested, they forwarded draft on their New 
York bank to our New York correspondent, (for 
our credit.) On presentation for payment, their 
draft was refused; reason, not sufficient funds. 
We immediately placed the account in the hands 
of a responsible commercial agency for collec- 
tion. They wired their attorney at the town 
where the debtor bank was located to secure 
the claim, The cashier of our bank also imme- 
diately left for the same place. On his arrival, 
he found the attorney of the agency had not 
considered it prudent to do anything until our 
cashier arrived. On his arrival, word was sent 
to the cashier of the debtor bank that he was in 
the city to collect the amount his bank had on 
deposit with them. In response, the cashier of 
the debtor bank sent word he would make im- 
mediate payment, specifying the hour, and at 
the appointed time, promptly and satisfactorily 
paid every dollar in full, without any demand 
or intimation of proceedings, and everything 
personally pleasant, 

Now the question: This agency publishes a 
table of rates which it charges for making col- 
lections, and in the absence of suit, the rate is 
$70 for the first $1,000, and 2% per cent. on 
each additional thousand, or $170 for the total 
collection. Weare one of the patrons of the 
agency and entitled to all their considerations. 
When they came to pay us over the amount, 
they deducted $500, or 10 per cent., whereas, 
according to their published rates, it should 
have been $170. We refused to receive the 
amount on the ground of excessive charges for 


collection. We, of course, did not ask them 
what they would charge us for making the col- 
lection, because their rates were published, and 
as one of their customers did not suppose they 
would take advantage of the situation. We 
have permitted the amount to remain in their 
hands for some two months, awaiting their 
pleasure, but we are now about to make a final 
demand for the full amount due, less $170, and 
sue for amount if not paid, Is our claim a good 
and just one, and can they in any way claim 
greater compensation than their published rate, 
in the absence of any contract with us to the 
contrary? While we feel confident in our position, 
yet would be pleased to have your opinion and 
at the same time give your readers the benefit of 
a question pertinent to all bankers. 

You will kindly not mention our name or 
place of residence in the publication. 

Very truly yours, 
CASHIER. 


The commercial agency is bound by 
its published charges to those dealing 
with it on the faith thereof. As there 
was no suit, it is limited to the $170. 
The placing of the matter in the hands 
of its local attorney and agent, did not, 
of course, constitute a beginning of suit, 
so as to authorize an increased charge. 
The commercial agency is liable to the 
bank for the amount collected, less $170, 
with interest from the time it should 
have been paid over. This is the law 
of the question. 

Looking at the transaction from a 
business point of view, a collection of 
this character would be regarded by 
commercial agencies as an exceedingly 
‘*fat”’ one. It is unusual to be able to 
collect such a large amount, with so 
little trouble and expense. Consequently, 
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the published rate of $170 is in this in- 
stance an exceedingly liberal compensa- 
tion, and the demand of $500 is not only 
contrary to contract, but unreasonable 
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and extortionate. The bank should 
give the name of this agency for publi- 
cation, so that other banks might know 
of its action in the matter. 


Double-Rate Notes in Wisconsin and Minnesota. 


RACINE, Wis., Janury 3, 1893. 
Editor Banking Law Journal: 


DEAR Six:—Notes are frequently offered to 
Wisconsin banks which provide for seven per 
cent. interest until maturity, and ten per cent. 
after maturity, if not paid when due. Is there 
anything in the law which will affect the validity 
of notes of this character in the hands of banks 
or other third parties? CASHIER. 


Minnesota and Wisconsin are contig- 
uous northwestern states, each having 
an interest law fixing seven per cent. as 
the legal, and ten per cent. as the con- 
ventional or contract rate of interest. 

In the northwestern country, double- 
rate notes—i. e., notes bearing a speci- 
fied rate to maturity, and an increased 
rate after due—are not uncommon. 
Our inquiry is from Wisconsin, and we 
are asked to state whether there is any- 
thing in the character of such notes, 
which will affect their validity in the 
hands of third parties. As there is 
something in the law of Minnesota which 
partially affects the validity of these in- 
struments, we deem it of interest to 
prefix to a specific answer for Wiscon- 
sin, a brief statement of the past and 
present law of Minnesota upon the sub- 
ject. 

At an early period, a judicial disposi- 
tion was manifested in Minnesota to in- 
terfere with the contracts of parties re- 
specting the rate of interest upon an 


instrument after maturity. In the case of 
Mason v. Callender, 2 Minn. 350, a note, 
by its terms (made when it was valid to 
contract for any rate) bore interest at 
three per cent. per month before due, 
and five per cent. per month after due. 
The court held (1) that contracts could 
bear interest, as interest, only during 
the continuance of the contract—that is, 
until a default—and that the allowance 
made after a default was strictly dam- 
ages, and not interest; (2) that in con- 
tracts for the payment of money, the 
parties were not competent to liquidate 
the damages, but that the rule of dam- 
ages, as fixed by law, was the legal rate 
of interest, unless the parties had agreed 
upon a rate for the instrument to carry 
before due, in which event, that consti- 
tuted the measure of damages upon de- 
fault. 

This, we see, denied to parties the 
competency to fix a higher rate of inter- 
est after than before due; but if the note 
bore a specified rate before due, this 
same rate was recoverable as damages 
after due. Consequently, in the case 
before it, the court denied reeovery of 
the five per cent. a month, the after-due 
rate provided, but allowed three per 
cent. a month, the before-due rate, call- 
ing it damages 

This decision was soon modified, 
(Zalcott v. Marston, 3. Minn. 339,) so 
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that all the parties could recover upon a 
note after due—no matter what rate it 
provided, either before or after maturity 
—was the legal rate of seven per cent. 
This, the court held, was the rule of 
damages fixed by the law, and the par- 
ties were not competent to contract for 
any different damages or penalty. 

At this stage, the legislature took a 
hand, and in 1860 enacted that ‘‘all 
contracts shall bear the same rate of in- 
terest after they become due as before, 
if it clearly appears therefrom that such 
was the intention of the parties:” at the 
same time, the contract rate of interest 
was limited to twelve per cent. 

This legislation, to a certain extent, 
modified the judicial restraint imposed 
upon the parties. Under the judicial 
ruling, parties could only recover seven 
per cent after due, no matter what rate 
they contracted for. But the legislature 
here enabled them to contract for the 
same rate after, as before, due. This, 
however, as construed by the supreme 
court in Mewell v. Houlton, 22 Minn. 19, 
was the extent of the legislative permis- 
sion. Thecourt said: ‘*The language 
of the statute excludes the idea that 
parties may stipulate fora rate, after 
due different from that before due.” 

At this period, therefore, if parties to 
a note stipulated that it should bear the 
same rate of interest after, as before 
due, (though higher than the legal, but 
within the conventional rate) the con- 
tract was enforceable according to its 
terms; but no increased, or different rate 
after maturity—no double rate—was re- 
coverable. 

But later, in 1887, the legislature, not 
satisfied with the rule that an increased 
rate after maturity was not recoverable, 
added to the law a provision, absolutely 
prohibiting, under penalty of forfeiture 


of the entire interest, provisions in notes 
for an increase of the rate of interest 
after maturity. See the Minnesota de- 
cision in this number, Chase v. Whitten, 
where this statute is cited and applied. 

In Minnesota, therefore, under exist- 
ing law, notes bearing a specified rate 
before due, which provide for an in- 
creased rate after maturity, are valid for 
the principal only. This is Minnesota law. 

What is the situation in Wisconsin? 
From the prohibition of such notes in 
Minnesota, the impression has doubtless 
been acquired in Wisconsin that there is 
something irregular in paper of this 
character, and it must beavoided. But 


there is no statute in Wisconsin, similar 
to that in Minnesota, nor any decisions, 
which would invalidate a note made in 
the state bearing seven per cent. before, 
and ten per cent. after maturity. 

On the contrary, the case of Spencer v. 
Maxwell, 16 Wis. 178, 541, recognizes 


the right of parties to contract for any 
rate after maturity within the statutory 
limit. (See 4 B. L. J., 128; issue of 
February 15, 1891.) 

The conclusion, therefore, is that 
Wisconsin double or increased rate paper 
is valid and enforceable, while Minne- 
sota paper of this character is good for 
the principal only. 

Suppose Minnesota paper of this char- 
acter, is indorsed and negotiated in 
Wisconsin or in any other state? What 
effect will the Minnesota statute have 
upon the holder’s right of recovery? 
So far as holding the indorser is con- 
cerned, the indorsement would be a 
Wisconsin (or other state) contract, and 
the full amount recoverable. But we 
are of opinion that the holder, going 
into Minnesota to sue the maker, could 
only recover the principal of the instru- 
ment. 
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Necessity of Protest Where Indorser Holds Security. 


GALVESTON, Tex., January 1, 1893. 
Editor Banking Law Journal: 


Dear S1R;—Will the fact that an indorser of a 
negotiable note is not properly held by protest, 
or institution of suit against the maker at the 
first term of court, release him, where it is 
shown that he has in his possession full security 
from the maker, to reimburse him for any lia- 
bility he may incur on the note? I would like 
to see a statement of the law of Texas on this 
point. BANKER, 


This question was passed upon by the 
Texas court of appeals at the Austin 
term, in 1890, in Cruger v. Lindheim. A 
note was protested on the day it fell 
due, when, in reality, under the Texas 
statute, it was not due until three days 
later—an illustration, by the way, of 
the uncertainty and litigation injected 
into business transactions by the grace 
law. The court held the protest prema- 
ture, nugatory and not valid to fix the 
liability of the indorser. No suit was 
instituted against the maker at the first 
term of court after the note became due, 
and good cause was not shown for non- 
institution. The indorser, therefore, 
could not be held upon this ground—a 
method of holding the indorser under 
the Texas statute, although no protest 
has been made. 

But the note in suit had been given 
for land, and the holder contended that, 
as the indorser at the time of taking the 
note, reserved the vendor’s lien upon 
the land as security, which was full in- 
demnity, the indorser was not entitled 
to protest and notice, or to have suit 
instituted against the maker at the first 
term of court after the note fell due. 

We quote the language of the court 
in deciding upon this proposition, for in 
it is found the answer to the question 
submitted, to the effect that in Texas 
the indorser, although holding security, 


will be released, if the proper steps are 
not taken to preserve his liability. The 
court says: 

‘We have not been cited to, nor have 
we been able to find, any decision in 
this state decisive of the question. In 
Wood v. McMeans, 23 Tex. 481 it is 
said: ‘The diligence prescribed by the 
statute [R. S., arts. 262, 273] to fix the 
liability of the drawer of a bill of ex- 
change or draft, is substituted for the 
diligence required by the law merchant. 
Consequently where, by the law mer- 
chant, the drawer was not entitled to 
notice of the dishonor of the bill, the 
statutory diligence need not be observ- 
ed.’ As to what is the rule of the law 
merchant in the case before us, there is 
a conflict in the authorities. Judge 
Story, in his work on ‘Promissory 
Notes,’ states the law to be that if the 
indorser, before or at the time of the 
maturity of the note, receive full securi- 
ty for the payment of the amount there- 
of, he is not entitled to protest and no- 
tice. (Sec. 281.) But this doctrine is 
strongly combatted by Mr. Daniel in his 
work on ‘Negotiable Instruments,’ [Vol. 
2, $$ 1129 e¢. seg.| and he lays down the 
rule that receiving security by the in. 
dorser does not deprive him of the 
right of protest and notice; and we 
think this rule is supported by reason 
and the great weight of authority. We 
shall therefore adopt and follow the rule 
last stated.” j 


The Wife’s Right of Dower. 


ILLINOIS, January 6, 1893. 
Editor Banking Law journal: 

Dear Sir:—A, and B his wife, mortgage 
property toC. On payment of this mortgage 
release is made to A only. Has wife dower? 
Kindly answer in JOURNAL, 

Respectfully, 
SUBSCRIBER. 





The wife’s right of dower undoubtedly 
exists. The only thing to defeat it was 
the mortgage, and that has been satis- 
fied. The release to A alone would 
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QUERIES AND REPLIES, 


make no difference. The nearest cases 
by way of authority we can find, bearing 
on this point, are cited below: 

In Blain v. Harrison, 11 Ill. 384, it is 
said: ‘‘ When the deed from husband 
and wife becomes inoperative as to the 
husband’s estate, * * * dower is not 
barred by the deed. From the very 
nature of the right, a wife cannot dis- 
pose of her claim for dower so as to 
separate it from the principal estate.” 

The case of Walker v. Griswold, 6 
Pick. (Mass.) 417, which involves the 
question of a wife’s status as to her 
dower after she has released it by join- 
ing with her husband in a mortgage 
deed and the mortgage has been satis- 
fied, is cited and followed. In that 
case the court said: ‘‘ The release was 
co-extensive with the mortgage; it ex- 
tended no further, and, consequently, 
the right of dower continued, subject 
only to that incumbrance,” 


No Territorial Bank Currency. 


TomBsTonE, Ariz., December 28, 1892. 
Editor Banking Law Journal: 

DEAR S1R:—I notice in the editorial comment 
in ‘‘ Rhodes’ Journal of Banking” for Decem- 
ber upon ‘‘the present condition of state laws 
in reference to the issue of bank notes,” the 
statement is made in several instances that if 
the federal tax of ten per cent. were removed, 
banks organized under territorial laws might 
issue currency. I quote, for example, this par- 
agraph: 

‘* Among twenty states, including all the ter- 
itories, there are many states where there are 
no laws or constitutional provisions forbidding 
the issue of bank notes.” And, also this: 

‘* The territories, in which to-day no banks 
but national banks may be organized would, 
from the very absence of law, be favorite places 
forlocating banks for the issue of circulation 
were the federal ten per cent. tax repealed un- 
conditionally,” 

Am I not correct in thinking that, apart from 
the ten per cent. tax, banks in the territories 
are prohibited by congress from issuing bank 
notes? I have certainly seen it so stated some- 
where, and I think in your JOURNAL. 

ARIZONA BANKER. 


The fact that territorial banks would 
have no power to issue notes were the 
ten per cent, tax removed, has been ex- 
pressly shown in the series of articles 
published in the JOURNAL, giving the 
currency laws existing in the various 
states which might come into operation 
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were the ten per cent tax removed. By 
act of congress approved July 30, 1886, 
it is provided: 

‘*The legislative assemblies of the 
several ferritories shall not grant private 
charters or special privileges, but they 
may, by general incorporation acts, per- 
mit persons to associate themselves as 
bodies corporate, for mining, manufac- 
turing and other industrial pursuits, 
and for conducting the business of in- 
surance, banks of discount and deposit, 
(dut not of issue,) loan, trust and guaran- 
tee associations,” etc. 

This, then, answers the question, and 
discloses two errors in the published 
paragraphs, namely, the statements, (1) 
that in the territories, to-day, no banks 
but national banks may be organized; 
(2) that in all the territories, there are 
no laws or constitutional provisions for- 
bidding the issue of bank notes, and 
that if the ten per cent. tax were uncon- 
ditionally repealed, ‘‘from the very ab- 
sence of law, the territories would be 
favorite places for locating banks forthe 
issue of circulation.” 

There are other inaccuracies and er- 
rors in the editorial cited, unnecessary 
to mention, making it plainly evident 
that the writer, whoever he is, is utterly 
ignorant of the first principles of law 
and finance. For example, the concep- 
tion that a corporation, in the absence 
of law, might be a free lance and do 
thus and so, when it is fundamental that 
a corporation could not exist in the ab- 
sence of law, and that the only powers 
which any corporation can exercise, 
must be conferred by statute. It is cer- 
tainly matter for regret that a publica- 
tion, presumably representative of the 
bankers and banking interests of the 
country and supposed to voice their 
sentiments, should display such gross 
ignorance and confusion of utterance on 
its editorial page. 

As we glance over the other editorials 
in this December number, we cannot 
refrain from laughing heartily at the 
self-inflicted but unconscious irony con- 
tained in the opening sentence of a short 
disquisition upon the sub-treasury sys- 
tem, which begins—‘* Zhe educational 
influence of the Journal is extending.” 
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A NEW YORK BANKERS’ ASSOCIATION. 





We look for an announcement in the near 
future, of the organization of a New York state 
bankers’ association. Theidea, we understand, 
took definite shape in Buffalo, where it was 
taken up by the Bankers’ Association of that 
city, who delegated Mr. William C. Cornwell to 
visit the metropolis, and confer with bankers 
here respecting the advisability of such an or- 
ganization. Mr. Cornwell came, and was en- 
tertained right royally at a reception and dinner 
given by Mr. James G. Cannon in his honor, 
and attended by a large number of the city’s 
bankers. New York certainly ought to have a 
bankers’ association of its own, and we hope it 
will. 

% 


HALF-HOLIDAYS IN WASHINGTON, D,C. 

Ata meeting of the representatives of nine- 
teen out of twenty-three banking institutions 
doing business in the District, held at the Na- 
tional Metropolitan Bank, a committee consist- 
ing of Messrs. C. C. Glover, of Riggs & Co.; B. 
H. Warner, of Washington Loan & Trust Co.; 
J. W. Thompson, of National Metropolitan; E. 
Kurtz Johnson, of Citizen’s; F. C. Stevens, of 
West End, and James M. Johnson and W. F. 
Mattingly, lawyers, was appointed to secure the 
passage of the following substitute for the ori- 
ginal bill passed by congress. 


* * 


An act to amend an act approved December 22, 1802 
entitled ‘* An act making Saturday a half-holiday for 
banking and trust company purposes in the District 
of Columbia.” 

Be it enacted, &c., That section 1 of the Act of con- 
gress approved December 22, 1892, entitled an act 
“making Saturday a half-holiday for banking and 
trust company purposes in the District of Columbia,” 
be, and it is hereby amended so as to read as follows: 

Section 1. That every Saturday which, under exist- 
ing laws, shall not become a legal holiday in its en- 
tiretv, in the District of Columbia shall therein be a 
legal holiday, from 12 o'clock noon, for all purposes 
respecting the presentation for payment or acceptance, 
orthe protesting or giving notice of the dishonor of 
bills of exchange, bank checks, drafts, promissory 
notes and all commercial paper whatsoever, whether 
made in or beyond the said district, or whether made 
before or after the passage of this act; and all such 
bilis of exchange, bank checks, drafts, promissory 
notes, and commercial paper which otherwise would 
be due and payable, or presentable for acceptance or 
payment in said District, on such half-holiday Satur- 
day, shall therein be due and payable, or presentable 
for acceptance or payment, on the secular or business 
day next succeeding: Provided, however, that any ac- 
ceptance or payment thereof, with interest thereon to 
said date, when the same bears interest, made on such 
=e Saturday, before 12 o’clock noon shall be 
awful. 

And all bills of exchange, bank checks, drafts, prom- 
issory notes and commercial paper whatsoever, which, 
but for existing law, would ts due and payable, or 
presentable for acceptance or Pea. in said Dis- 
trict, on any day which isa full legal holiday, or on 
Sunday, shall, therein, be payable. or presentable for 
acceptance or payment, on the secular or business day 
next succeeding, and all acts and parts of acts, so far 
as inconsistent with this act, are hereby repealed. 


A GOLD STANDARD FOR INDIA. 

The Indian Currency Association which has 
for its purpose the establishment of a gold stan- 
dard for India, has recently forwarded a petition 
to England that the mother country take action 
in regard to the Indian currency, which the 
government has consented to do by appointing 
a commission to enquire into the subject, The 
Association proposes to bring about the gold 
standard, at once stopping the free coinage of 
silver, giving the government the exclusive right 
to coin silver, opening the mints to gold, and 
requiring the government to exchange gold 
coins for silver rupees. 


* * * 
NEW DEPARTMENT PROPOSED. 

A petition signed by 1,600 business men and 
organizations has been presented in the House 
by Representative Andrew of Boston, praying 
that a new executive department be established 
with a cabinet officer at its head, to be called 
the department of trade and commerce. 

The work of the new department of com- 
merce, as Outlined by members of the trade or- 
ganizations, would include many of the divisions 
of the treasury department, and some from 
other departments of the government. 


* + 


BANKS OF CONNECTICUT. 

The annual report of the bank commisioners 
of Connecticut has been submitted to Governor 
Morris. 

An increase of savings bank deposits is shown 
of $8, 104,562.57 and total assets ot $9,553,805.04. 

The state banks show a net increase of $72,- 
623.24. 

The ten trust companies show an increase of 
surplus of $63,892.35. 

The total numbers of depositors in all the sa- 
vings banks on October fst last was 331,061; de- 
posits, $130,686.729. Dividends declared am- 
ounted to $4,918,576.77; amount deposited, $34,- 
719,815.05; withdrawn, $26,615,245.48. 

%* & 


THE SILVER LEAGUE, 

The Colorado State Silver League held its an- 
nual convention in Denver, Colo., last month. 
The principal purpose was to formulate a plan 
by which to carry on the fight for free silver. 
Senator Stewart of Nevada was present, and 
made a long address on the silver question, in 
which he expressed his well-known views. 
Speeches were also made by Dr. Slater, presi- 
dent of the League, and Congressman Pence, 
Numerous resolutions were adopted, among 
them one to carry forward the work of organiz- 
ing the silver states in a compact, central organ- 
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zation, to be called the Great Western Silver 
League. The belief was expressed that this 
plan, successfully carried out, would, within 
twelve months, make every state west of the 
Missouri River, as solid politically as the South- 
ern states ever were. A resolution was also 
adopted expressing approval of the purposes of 
the suit now in progress in the supreme court of 
the United States to compel the Hon. Charles 
Foster, secretary of the treasury, to instruct the 
proper Officers of the mint to receive and coin a 
certain bar of silver bullion which had been 
tendered to the mint with the demand that said 
bullion be, by the proper officers, received and 
coined into standard silver dollars for the use 
and benefit of the depositors; said tender and 
demand having been refused by the superin- 
tendent of the mint at Philadelphia, and such 
refusal having been approved by the director 
of the mint and the secretary of the treasury. 

A very full report of the proceedings of the 
convention is published in the Colorado ‘‘ Sun” 
of December 2nd. 

2 @ 


BANKING IN KANSAS CITY. 


The following table gives the total amount of 
the bank clearings in Kansas City during each 
year since 1880. It offers some interesting com- 
parisons: 


Year. Clearings. 
1880 $110, 330,000 

135935300 
«++ Q49123,500 
BEB dcccccccccccccccesceccccceseccesvcceesoeseeees 131,501,000 
GRcccccwancecenensccscecessese tseccesnscecenns 177)520,413 
BESS. .cccccccccccccccccccccecccescoccoccescececees 223,532,929 
1 284,636,906 
388,731,532 
420, 1005554 
447+431,953 
491,072,726 
460,471,585 
511,227,833 









BRIEF TALK TO SUBSCRIBERS. 





We are always glad to receive newspapers 
containing notices or other information sent for 
our attention, but be sure and mark the para- 
graphs. This is generally done, but frequently 
omitted. So much printed mail matter comes in 
that the marking of the items saves usa great 
deal of trouble in closely scanning columns. 


We always try to investigate and prepare re- 
plies to submitted questions in time for publica- 
tion in the first number after receipt. But bear 
in mind that many require considerable inves- 
tigation, andif the answer does not appear as 
promptly as expected, do not think us neglect- 
ful, for that is not the reason of the delay. 


We acknowledge the receipt of a suggestion 
to incorporate in the JOURNAL, as of interest to 
trust companies and banks, surrogates’ decis- 
ion respecting the administration and manage- 
ment of estates. The suggestion will receive 
due consideration, as well as others designed 
to increase the efficiency of the JOURNAL. 


We would be very thankful if readers in all 
sections will submit such questions for discus- 
sion as they deem of interest, either to banks 
in their locality, or generally. We believe we 
could make the JouRNAL of much more value to 
banks, if readers would more largely comply 
with this request. 


AN ALABAMA CURRENCY SCHEME, 

John A, Miller, state senator, and a financial 
authority in Alabama, has completed a scheme 
for the establishment of state banks which has 
received the sanction of the legislature and will 
become operative if congress repeals the ten per 
cent, tax on state banks. Senator Miller’s plans 
have attracted much attention. He says: 

‘**My plan is to issue bank notes which will 
be as current in New York as Alabama or any- 
where else in the country. Now, to illustrate 
my ideas on the subject, we will take a bank of 
$300,000 capital and to which $300,000 circu- 
lating notes are to be issued. Under my sys- 
tem, I would make subscriptions to the capital 
stock as follows: one-third, or $100,000 in spe- 
cie; the second third, or $100,000, in state or 
United States bonds; the third, or last subscrip- 
tion, to be stock notes of the subscribers bearing 
interest at six percent. perannum. The stock 
to which this one-third would be entitled to be 
held as collateral for payment of said preferred 
notes, or, if a party prefers paying this third in 
money, hecan do so and get his stock imme- 
diately. The $100,000 of specie shall be held 
and used only to redeem the currency. 

‘*I propose to establish redemption agencies 
in New York, Louisville, New Orleans and at 
the bank centers in Alabama. To each ofthese 
agencies shall be sent at least ten per cent. and 
not more than twenty per cent. to redeem the 
notes of such banks in specie when presented, 
as required by the constitution of Alabama. 
The said agency to report monthly to the bank 
examiner of Alabama,and when any agency 
has redeemed any note of the bank the amount 
of the specie issued shall be replaced as early 
as practicable. Now, in case of a bank failing 
or defaulting in redemption of its notes for 
sixty days, it will be the duty of the bank ex- 
aminer to require of each bank established in the 
state of Alabama during this act to contribute a 
sufficient amount to back the bank up. I pro- 
pose to require every bank chartered under this 
act to leave five per cent. of the currency issued 
to be deposited in the vaults of this state, sub- 
ject to the call of the state examiner, to be used 
to aid failing banks of the state. The said con- 
tribution to be charged against failing banks, 
but the note redemption fund shall be the 
first charge against the assets of any bank. 
Suppose a bank should fail absolutely and en- 
tirely and not have a dollar’s worth of assets 
lett. which would hardly occur, and if the bank 
examiner had done his dutv under the law it 
would not occur. There will be first $100,000 
specie under his control to liquidate and take 
up the notes of the bank at the expiration of its 
charter—say twenty years. 
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‘*This amount he can invest in state bonds 
bearing four per cent. interest, payable semi- 
annually, which would be at the end of twenty 
years added to the principal, $200,000. There 
wiil also be in the beginning $100,000 deposited 
in the state treasury in Alabamain state bonds, 
which compounded at four per cent. as is now 
the case with all United States bonds, will 
amount, principal and interest, to $200,000 
more, We have here $400,000 to take up, $300,- 
ooo of currency circulation, or $1.33 to take up 
$1 in currency. The reason of this apparent 
anomaly is that the notes through all these 
years bear interest, and persons throughout the 
United States, knowing the absolute arrange- 
ment for the redemption of these notes will not 
ask for their redemption, and they will pass on 
equal terms with the present national bank 
notes. It would be the utmost folly to have a 
system of bank notes that we would continually 
be redeeming.” 


BANK NOTES. 





Mr. Samuel R. Smith, formerly cashier, has been 
made president of the Far Rockaway Bank, L. I. 


At the annual meeting of the stockholders of the 
Bank of Mound Ridge, Kansas, held January 2nd, the 
prosperous condition of the bank was a cause for con- 
gratulation. Under the careful and conservative 
management of Mr. J. J. Toevs, the cashier, increased 
prosperity for the future is assured. 


The Commercial Bank of Milwaukee, whose capital 
is $250,000, now shows undivided profits of $50,000. 
Some banks are more fortunate than others, in having 
men of exceptional ability at the helm. The Com- 
mercial Bank is to be congratulated in this respect. 


Ata meeting of the directors of the Lynnville, Tenn., 
Bank and Trust Company on the 15th of November, 
J. F. Brownlow, the cashier, resigned, and was suc- 
ceeded by C.R. Horne. W. M. Wagstaff was elected 
assistant cashier. Both Mr. Horne and Mr. Wagstaff 
are natives of Lynnville and have long been success- 
ful business men. The bank regrets to lose Mr. J. F. 
Brownlow, who will take charge of affairs in the 
Mount Pleasant Bank. 


* * * 


THE BANK OF DAWSON, MINN. 





An erroneous statement regarding this bank was 
published in the December 15th issue of Dun’s semi- 
weekly sheet of changes to the effect that the bank 
had been closed by the examiner. There is not a 
word of truthin the statement, and we are informed 
the Dun Company will publish a correction. The 
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Bank of Dawson is doing an increasing business, and 
the report must have been prompted by jealousy 
through local sources. 


* * * 


BUSINESS NOTICES. 


Among the law firms of the west, none rank higher, 
particularly in litigation involving questions of com- 
mercial and corporation law, than Shepard, Cherry & 
Shepard, of Salt Lake City, Utah. This firm has be- 
come known to banks all over the country for their 
ability in handling local business, and it gives us 
pleasure to hear that they are doing a large and in- 
creasing business. 





No public accountant and auditor occupies closer 
relations to Philadelphia mill owners than H. B. 
Hayes, of No. 110 South Third street, Philadelpnia. 
He has built up a large clientage and his business is 
of such dimensions as to necessitate the employment 
of ten efficient assistants. Mr. Hayes is well-known 
as a capable and discreet man and makes a specialty 
of auditing. He makes yearly contracts for the peri- 
odical supervision of books all over the country, be- 
sides having a good local business. His assistants 
are all qualified for the service and in addition to aud- 
iting he is prepared to do any and all kinds of expert 
work. His reterences as to integrity and ability are 
the bankers, banks and representative mercantile 
houses in Philadelphia, all of whom will cheerfully re- 
commend him to any one needing his services, asa 
man with no superior in his line. 


* * * 


ALBERT FRANK & CO. 


NEW YORK, December 3r1st., 1892. 

We beg to inform you that the copartnership here- 
tofore existing between the undersigned, under the 
firm name of FRANK, KIERNAN & CO., having this 
day expired by limitation, Mr. John J. Kiernan ceases 
from date hereof to be a member of the same, by mu- 
tual consent. 

Messrs. Albert Frank and James Rascovar, com- 
posing the firm of ALBERT FRANK & CO., have as- 
sumed all firm liabilities, and are alone authorized to 
receive and collect outstanding accounts. 

ALBERT FRANK. 
JOHN J KIERNAN. 
JAMES RASCOVAR. 





Referring to foregoing, we beg to state that we have 
this day formed a copartnership under the firm name 
and style of ALBERT FRANK & CO., who will con- 
tinue the business of General Advertising Agents as 
successors to Frank, Kiernan & Co. 

ALBERT FRANK. 
JAMES RASCOVAR. 
New York, December 31, 1892. 
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Continuation of Series postponed to next issue. 
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